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Interpreting the Constitution 


INTRODUCTORY 

First permit me to be so bold as to express what I think 
should be the object of anyone speaking in this place at the 
request of your University, the University which is the in- 
tellectual child of Mr. Jefferson, the man who stood in his 
lifetime and still stands as the world’s greatest exponent and 
defender of democracy. 

There are two concepts of the prime business of a univer- 
sity in the sphere of the social sciences; one is that the uni- 
versity should teach “sound fundamental principles;’’ the 
other, that it should help those who come to it to ascertain 
pertinent facts and to analyze problems ; in .short, to teach 
how to think ; not what to think. 

Whatever the function of the university in a Fascist or 
Communistic state, in a democratic country it is to arouse 
interest in political and social problems, but not to stand for 
any particular answer to those problems. Democracy needs 
citizens trained to think for themselves. Its very existence 
depends on the correctness of the assumption that the citizens 
will do their own thinking. 

If these lectures dealt with all the more important ques- 
tions of our constitutional law I should call them: “Consti- 
tutional Problems and The Federal Constitution” because 
even in my comparatively narrow field — ^the mechanics and 
method of intei'preting the Federal Constitution — ^I hope to 
deal with the necessity for an official interpreter of a written 
Constitution, the failure of our Federal Constitution to pro- 
vide such an interpreter, the development of the Supreme 
Court as the body to perform the function of interpretation 
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and its methods of interpretation. I hope to discuss some 
of the principal problems of constitutional interpretation 
dealt with by the Supreme Court under the leadership of 
Chief Justice Marshall and I shall also discuss some of the 
more important present problems of interpretation the de- 
cision of which may affect profoundly our future. But it is 
no part of my object to state what is and what is not in any 
given situation the correct interpretation of any clause, even 
if one assumes there is a correct intei-pretatiou. In each in- 
stance the object will be to show you the reasonably possible 
interpretations and the factors which largely influence the 
members of the Supreme Court when called upon to choose 
between two or more interpretations each of which can be 
supported by reasonable arguments. In short, I wish to dis- 
cuss with you how the Supreme Court became the interpreter 
of the Constitution and the factors which affect the perform- 
ance of that function. 


Chapter I. 

Thb Lack oi? Any Provision in thu Fuderai, Constitu- 
tion TOR Its Authoritative; Interpretation — 
Marbury V. Madison. 

Written and Unwritten Constitutions. 

The United States is primarily a country of wi'itteii con- 
stitutions. We have forty-nine, the Federal Constitution and 
one for each State. The English, while they are usually 
critical of written constitutions, are very proud of their un- 
written one. 

On a day in May, 1935, I was sitting in one of the little 
parlors of a hotel in the English Lake country. The other 
occupant was an Englishman, the head of an important and 
world wide business. His commercial dealings and his per- 
sonal acquaintance extended to many countries. Pie knew 
the United States and its people almost as well as he did his 
own. As a good Englishman, he was reading the London 
Times. The copy before him contained an excellent account 
of the decision of the Supreme Court holding the National 
Recovery Act, the NRA, unconstitutional.^ Putting the 
paper down, he turned to me and said, “I hope you won’t mind 
my saying that I never fail to thank God that our Constitu- 
tion is not a written constitution. This National Recovery 
Act of yours was seidously defective, but some such Act is 
necessary for both our country and yours if our present eco- 
nomic system is to survive.” 

I am not at present concerned with the Englishman’s eco- 
nomic ideas or his estimate of the value, or rather the curse, 
of written constitutions. As to the latter he merely reflected 
the opinion of mo.st of his countrymen. But what did he 
mean liy this unwritten British Constitution ? He meant, 
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though I make no attempt at a precise definition, those prin- 
ciples and rules relating to the structure of government and 
its relations to persons subject to its jurisdiction recognized 
as fundamentally important by a majority of those whose 
opinions are politically effective. He meant what the present 
Duke of Windsor meant in that masterpiece of English, his 
revealing broadcast to the British peoide after his abdication. 
Take his opening words : 

“At long last I am able to say a few words of my own. 
I have never wanted to withhold anything, but until now it 
has not been constitutionally possible for me to speak.” 

And he adds ; 

"During these hard days, I have been comforted by Her 
Majesty, my mother, and by my family. The Ministers of 
the Crown and in particular Mr. Baldwin, the Prime Min- 
ister, have always treated me with full consideration. 

“There have never been any constitutional differences 
between me and them and between me and the Parliament. 
Bred in the constitutional traditions by my father, I 
should never have allowed any such issue to arise.” ® 

It is significant and should be noted that the rule that the 
King cannot go directly to his people or even indirectly 
through Ministers of his own appointing, a rule, the un- 
questioning obedience to which, coupled with a determination 
to marry Mrs. Simpson, cost the King his crown, was not 
always part of the British Constitution. Indeed, in its present 
form it has been only part of the British Constitution for a 
Httle over one hundred years, a comparatively short period in 
English history. Quee'n Anne in the first years of tlie 
Eighteenth Century could appoint ministers in defiance of 
the desires of the party just returned triumphant in the elec- 
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lions. Almost a century later. King George III, by bribery, 
direct and indirect, saw to it that he had his “King’s men” in 
Parliament carry out his political ideas. And yet today, al- 
though it has been alleged that Winston Churchill suggested 
to Edward a procedure which would have enabled the ques- 
tion of his marriage to come first before Parliament and then 
before the electorate, all parties in Parliament and the King 
himself never in the crisis waivered from the principle that 
the King, even in a matter vital to himself, should not directly 
or indirectly seek to influence the members of Parliament or 
the people. 

This English Constitution, therefore, is, like the English 
common law, unwritten, always proceeding on precedent, yet 
always changing and developing: The common law by the de- 
cision of the courts; the British Constitution by the action 
of Parliament reflecting the considered desires of the major- 
ity of the politically effective portion of the British people. 

It is often assumed that the United States has no unwritten 
Constitution. The assumption is incorrect and the cause of 
much muddled thinking.* Today there are at least two im- 
portant exceptions to the statement that our written Federal 
Constitution embodies all the principles and rules of our con- 
stitutional law. One, that the presidential electors, so elabo- 
rately provided for in the Twelfth Amendment, are now no 
more than cogs in a cumbersome machinery through which 
the constitutional principle of universal citizen .suffrage is ap- 
plied to the election of President and Vice-President; the 
other, that in the absence of any written constitutional provi- 
sion the final authoritative interpreter of our Federal Con- 
stitution is the Supreme Court of the United States. In the 
case of the election of President and Vice-President the un- 
written rule prevails over the written provision. There is 


6 InteepeEI'ing the Constitution 

no such conflict in the second case because the written Con- 
stitution does not contain any provision for its interpretation. 

In spite of these important exceptions, once a written Con- 
stitution is adopted, there is a tendency to amend it so that it 
may express all those principles and rules relating to the 
structure of government and its relations to persons subject 
to its jurisdiction recognized as fundamentally important. 
For instance, at the time of the adoption of the Federal 
Constitution the principle of universal manhood suffrage 
for all representative and elective offices was not recognized. 
When, however, during the first part of the Nineteenth Cen- 
tury the adoption of Jeffersonian Democratic principles re- 
sulted in the belief that all male citizens should have a right to 
vote, the very existence of written State Constitutions re- 
quired their amendment to express the principle. Again, 
when it was felt by a politically effective majority that women 
should have all the political privileges of men we expressed 
that principle in the Seventeenth Amendment to our Federal 
Constitution. 

As to our written Federal Constitution, whatever may be 
English opinion as to the superiority of unwritten constitu- 
tions, few, if any, in the United States desire to abolish it. 
Indeed, if we are to continue to have a Federal State, a writ- 
ten Federal Constitution delineating the respective powers of 
the National and State Governments is a necessity. As to 
the states, we may admit that it is not necessary that any 
State should have a written Constitution. The idea that each 
State should have one is due to the fact that the government 
of the original thirteen states during the colonial ])eriod 
rested on charters from the English Crown or from coriiorate 
or individual proprietors. It was, therefore, natural when 
the colonies became independent that they desired to change 
their fundamental law, either by adopting new written con- 
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stitutions or, as in Rhode Island and Connecticut, by adopt- 
ing written amendments to their colonial charters. There 
was, therefore, no other thought than that each State .should 
have a written Constitution which would permanently secure 
the benefits they had won by the sword. No one since has 
taken the trouble seriously to question their desirability, 
though there is considerable difference of opinion as to the 
wisdom of the modern trend to express in the state consti- 
tutions detailed provisions concerning judicial organization 
and local government as well as numerous limitations on the 
methods of exercising legislative power. 

The Convention of 1787 ; Fundamental Reasons for Its 
Success. 

Our present Federal Constitution is the original document 
plus twenty-one amendments. As a whole it expresses the 
way the people of the United States have solved certain con- 
stitutional problems as they arose; j>rimarily the way they 
solved the chief problem confronting the Constitutional Con- 
vention of 1787. That problem was to propose a national 
government capable of dealing effectively with international 
matters and matters of common domestic concern and at the 
same time so organized as to satisfy the desire of the people 
to retain for their state governments very considerable 
power.* The success of the Convention in solving this, their 
chief problem, ;was due to many factors, not the least of 
which was the high average character and ability of its prin- 
cipal members and the confidence the people had in Washing- 
ton. High character and ability, however, and even the per- 
sonality and position of Wa.shington would have been of little 
use if there had not been among the members a general ■ 
recognition of the nature of their fundamental task and a 
realization of the vital importance of its accomplishment. So 
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much has been said and written of the differences of opinion 
among the members of the Convention and the divergent in- 
terests of the large and small states that it is perhaps worth 
while to empliasize their fundamental agreements. It was 
due to these agreements that their efforts were successful. 

Nearly all the members of the Convention, the representa- 
tives of the large as well as those of the smaller states, were 
united in the desire, while conferring on the central govern- 
ment power to deal with matters of national concern, to leave 
to the States the power, uncontrolled by the central govern- 
ment, to continue to deal with matters of local concern. Nor 
was there essential difference among them as to what matters 
of national concern were: The military and naval forces, 
treaties and commerce with foreign nations, among the sev- 
eral States and with the Indian tribes. Had there been any 
real sentiment in favor of having the States i-etaiu power over 
any of these matters, the successful completion of the chief 
task of the Convention would have become impossible. The 
differences of opinion which led to the now famous compro- 
mises of the Constitutional Convention were differences, not 
so much born of fear that the Federal government would ex- 
ercise a given power, but that the States of one section of 
the country might he able to control the Cotigress in its ex- 
ei-cise.® 

Again, there was very considerable unanimity of sentiment 
oyer another fundamental matter; namely, that the law.s of 
the central government should be administered directly by its 
agents, not indirectly by commands or requests to the State 
governments. The Convention adopted without much oppo- 
sition the principle that the new national government which 
they planned, unlike the central government under the Articles 
of Confederation, should have the power to levy taxes and 
to administer all other national laws through national, not 
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State officials. Finally, there came to be among the members 
as the Convention proceeded with its work substantial una- 
nimity in the matter of organization of the executive power; 
namely, that it should be exercised by one man and that he 
should not be hampered by that worst of all governmental 
devices, an executive council capable of overriding his de- 
cisions. 

Convention's Sins of Commission and Omission. 

The Con vention did commit two “sins of commission” and 
two "sins of omission.” ' 

The “sins of commission” were the provision for the elec- 
tion of President and Vice-President and the provision re- 
lating to amendments. In providing for the election of Presi- 
dent and Vice-President the members of the Convention de- 
vised a complicated method of indirect election ® which, had 
its provisions not been changed by the adoption of the 
Twelfth Amendment, might easily have produced a critical 
situation which could not have been dealt with within the 
Constitution. Indeed, it was only by in this respect happy 
accident of Hamilton’s dislike for Burr that the latter, instead 
of Jefferson, did not become President in 1801, although 
Jefferson was the undoubted choice of the great majority of 
the people. 

To call the provision adopted for amending the Constitu- 
tion a “sin of commission” is perhaps unfair to the members 
of the Convention. True, in a democratic country the per- 
sistent will of an effective majority on important matters of 
policy must, to avoid revolution, be allowed to prevail. The 
provisions of the Fifth Article relating to amendments are so 
worded as to prevent the persistent will of the majority of 
the people of the United States in favor of a proposed 
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Amendment, especially if the opposition is sectional, being 
carried out under existing forms of law. It is dangerous be- 
cause it does not make impossible valid occasions for revolu- 
tion. 

But did the members of the Convention of 1787 regard 
America as a democracy? Or again, did they regard their 
task as that of providing a national government for a single 
country or, on the other hand, as that of providing a strong 
but not legally indestructible Federation of States ? As to 
the first of these questions, they certainly did not regard 
America as a democracy in our sense of the term ; as to the 
second, constitutional historians have always differed and 
doubtless will continue to differ. 

It is, I submit, a substantially correct statement to say that 
with few exceptions the members of the Convention desired 
a government by those having a conservative background be- 
cause of their economic position or, as it is sometimes ex- 
pressed, they desired a “government by the wise, the good 
and the rich even though we may doubt that Hamilton, the 
most constructive conservative member, however much he 
may have admired the then Engli.sh Constitution, really 
wanted to establish a hereditary monarchy in America. 

The members of the Convention were concerned primarily 
with the creation of a strong national government, not in the 
protection of the individual citizen from oppression. Had 
this not been the case, they would never have made the first 
of their two “sins of omission” by failing to provide for the 
protection of the individual from the arbitrary exercise of 
Federal governmental power. Fortunately, the gravity of 
the possible consequence of this omission was generally per- 
ceived when the new Constitution .was submitted to the sev- 
eral states. The Constitution would not have been adopted 
but for the understanding that the first Congress of the new 


Interprijting THg Constitution 


11 


government ■would propose amendments to protect the liber- 
ties of the individual. This understanding was faithfully- 
carried out, with the result, that while the Constitution as it 
left the Convention had no “bill of rights,” these rights were 
embodied in the first nine Amendments. These, together with 
the Tenth Amendment, were proposed by the first Congress 
and adopted by the necessary number of States by 1791.'’' 

The other “sin of omission” committed by the Convention 
and the one with the results of which we are here primarily 
concerned was the failure to indicate the body having the 
power to decide finally dis 2 >uted questions of constitutional 
interpretation. 

Possible Reasons for Convention’s Omission to Indicate the 
Body Having the Power to Decide Finally Disputed 
Questions of Constitutional Raw. 

Many reasons have been advanced for this omission, but 
no valid excuse. The matter was vital and they neglected it. 
It was vital because the Constitution creates a Federal State; 
it confers some powers on the Federal government and leaves 
the other powers of government to the states. There is in 
the Constitution propeidy no attempt to designate specific ex- 
ercises of the powers conferred or reseiwed. The members 
of the Convention must have known that many disputes 
would arise as to whether a particular alleged exercise of a 
power by the Federal government or by the states was conr 
stitutional and that the I'ecognition of an authoritative arbiter 
of such disputes was essential to the stability of the new gov- 
ernment. Nevertheless, the Convention did nothing. 

This inaction is to me one of the enigmas of our constitu- 
tional history. We' have evidence that many, perhajjs the 
majority of the members of the Convention, thought that the 


12 


Inturpketing the Constitution 


courts, and particularly the Supreme Court, should decide 
disputed constitutional questions.® If so, why did they hesi- 
tate specifically to say so ? Others thought the Congress, the 
members of which would be sworn to obey the Constitution, 
should decide such questions. But again, if they so thought, 
why did they not seriously urge a specific statement to that 
effect? As to those wdio may have thought that Congress 
and the States might each decide for themselves the consti- 
tutionality of their respective acts, why did not they, if they 
really believed their theory to be workable, try to emljody 
this condition of hopeless confusion in the written document? 

Personally, I do not believe, that many of the leading mem- 
bers of the Convention failed to perceive the necessity for the 
existence of a body empowered to determine disputes involv- 
ing the interpretation of the Federal Constitution and its 
effect on State action even though none may have realized the 
frequency with which such disputes would later arise and the 
difficulties they would present. 

There is one explanation of this failure by the Convention 
to act that I submit with diffidence. It is that there existed 
among the leaders the fear that, should the matter he seri- 
ously argued in the Convention with an insistence on a defini- 
tive decision, the Constitution’s adoption by the Convention 
or its adoption by the people of the several States would he 
jeopardized because it would create a long wrangle over who 
should be the final interpreter, the Congress, the Supreme 
Court, or Some body especially created for that purpose. 
Perhaps also there was the belief that if nothing were said 
the Supreme Court or the Congress would become the ulti- 
mate arbitrator, either of these solutions being satisfactory 
to the more federal-minded members. If there is anything 
in the fear which I have postulated, we can excuse their “sin 
of omission” and turn to events which have embodied in our 
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unwritten Constitution the rule that the authoritative inter- 
preter of the written Constitution is the Supreme Court. 

The Supreme Court’s Decision in the Case of Marbury v. 

Madison. 

The first step toward incorporating in our unwritten Con- 
stitution the rule that the Supreme Court is the authoritative 
interpreter of the written Constitution was the decision of 
that Court in Marbury v. Madison.'^ I shall not attempt to 
give a detailed history of the case, hut, because of their dra- 
matic interest, an outline of the main events connected with 
it is perhaps warranted, especially as a Icnowledge of the 
political background of the case is necessary in weighing the 
force of the Court’s reasoning as set forth in the opinion of 
John Marshall and the ci-iticisms that liave been made both 
of him and the decision. 

The presidential election in the fall of 1800 was one of 
extraordinary bitterness. The triumph of the Republican- 
Democratic Party and the resulting election of Jefferson by 
the House of Representatives dealt a blow to the Federal 
Party, which had up to that time been dominant in the gov- 
ernment, from which the Party never recovered. The new 
President was to take office on the 4th of the following 
March and the Congress, all the members of which, except 
some of the Senators,' were elected in the fall of 1800, could 
not convene before that date. Until then the Congress, the 
members of which with the same exception were elected in 
the fall of 1798, and the outgoing President could legally con- 
tinue to function. With the sure prospect of losing after 
March 4th the control of both legislative and executive de- 
partments of the government, the Federalists, in the short 
time left to them, did everything in their power to entrench 
themselves in the Judicial Department. On February 13, 
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1801,^® the expiring Congress passed an act re-organizing the 
Federal Judiciary and placing at the disposal of the retiring 
President, John Adams, the appointment of a number of new 
Federal Judges. These appointments, in view of the consti- 
tutional provision that Federal Judges should hold office dur- 
ing good behavior without diminution of their salaries, 
were intended to be appointments for Hfe at the salaries then 
provided by law. On February 27, the same Congress 
passed an act^“ giving the President about to retire the 
power to appoint any number of persons he saw fit to be 
Justices of the Peace in the District of Columbia which at 
that time included land, not only on the east bank, but also 
land on the west bank of the Potomac on wdiich stands the 
City of Alexandria. Almost to the last hour he was in office, 
Adams was busy filling the new judicial offices created by 
these acts. On the 4th of March, the work was almost done. 
All the new judges had been commissioned and forty-two 
persons had been appointed and confirmed by the Senate as 
Justices of the Peace for the District of Columbia. A num- 
ber of the paper rolls or commissions, however, setting forth 
the respective appointments and confirmations of these mag- 
istrates were on the desk of John Marshall who, at that time, 
was both Secretary of State and Chief Justice of the Su- 
preme Court of the United States. On the report of some 
disturbances in Alexandria twelve commissions were given to 
James Marshall to deliver to the respective appointees. 
James Marshall was a Judge of the United States Circuit 
Court for the District of Columbia and brother of the Chief 
Justice. He delivered only eight and the next morning 
James Madison, Jefferson’s newly appointed Secretary of 
State, found the undelir^ered ones, together with a large num- 
ber of other commissions for magistrates, on the desk that 
John Mai-shall had vacated. Jefferson directed Madison to 
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deliver twenty-five of these commissions. Among those 
withheld was the commission of Marhury.i^ 

This action on the part of Jefferson raised a nice legal 
question which can be stated thus : Is an appointment to of- 
fice complete when the Senate confirms the President’s ap- 
pointee or is it not complete until the document embodying 
the commission signed by the President is delivered to the 
appointee ? Jefferson and Madison took the position tliat the 
appointment was not complete until the document was de- 
livered. Marbury and three associates who had not received 
their commissions as Justices of the Peace said that the con- 
firmation of the Senate completed the appointment. Doubt- 
less, most of the members of the defeated Federalist Party 
sympathized with them, while all the members of the new 
Republican-Democratic Party of Jefferson believed that this 
refusal to allow Madison to deliver the commissions was jus- 
tified ; showing that then, as now, differences in the interpre- 
tation of the language of constitution or statutes are some- 
times due to differences in political interests and theories. 

According to Mr. Marbury and his three associates, Madi- 
son, in refusing to deliver the documents setting forth that 
they were appointed Justices of the Peace in the District of 
Columbia, had refused to perform a ministerial duty as a 
public officer. When a public officer refuses to do a minis- 
terial act which by law he should do, the person whom his 
refusal adversely affects has a right to apply to the proper 
court for a wu'it or court order directing the officer to per- 
form his legal duty. This writ is called a Writ of Manda- 
mus. The person who is aggrieved must, however, apply to 
“a proper court that is, to a court which has been vested by 
law with the power to issue such writs. At the time, the 
Judiciary Act, passed by Congress in 1789, expressly gave 
to the Supreme Court the right to issue a Writ of Mandamus 
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on the application of any person “in cases warranted by the 
principles and usages of law.” So Marbury and his asso- 
ciates, Charles Lee, Adams’ Attorney Genei'al, acting as their 
counsel, applied to the Supreme Court at its December 1801 
terra for such writ. 

Under the act of 1789 the Supreme Court held two terms, 
one in February and the other in August. On Feliruary 13, 
1801, the expiring Federal Congress in reorganizing the Fed- 
eral Judiciary substituted a June and December term.^® 
When the Supreme Court adjourned at the end of its 1801 
December term the motion of Marbury and his associates 
was pending with the expectation that it would be argued at 
the following June term. However, on April 29, 1802, the 
Republican-Democratic controlled Congress restored the 
original terms of the Supreme Court, but omitted to provide 
for any term in August 1802 with the result that the Court 
found itself adjourned until the February term of 1803.^® 
At that session, the Court, in an opinion written by the Chief 
Justice, decided the case. 

In the first part of his opinion Marshall held that the ap- 
pointments of the Justices were complete when the Senate 
confirmed them; that Madison, in withholding the commis- 
sions, was acting contrary to law and that an act of Congress 
designated the Supreme Court as the proper court to issue a 
mandamus in such a case. Doubtless, many of those in the 
court room who listened to the Chief Justice read the opinion 
thought that he had come to the end; but the opinion did not 
end there. Marshall added : “If this Court is not authorized 
to issue a writ of mandamus it must be because the law is 
unconstitutional, and therefore, absolutely incapable of con- 
ferring the authority and assigning the duties which its words 
purport to confer and assign.” He then proceeded to 
point out the fact that the Third Article of the Constitution, 
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which deals with Federal judicial power, provides for a Su- 
preme Court and such other courts as Congress shall from 
time to time ordain and establish ; that the Second Section of 
the Article provides that “in all cases affecting ambassadors, 
other public ministers and consuls, and those in which a State 
shall be a party, the Supreme Court shall have original juris- 
diction;” but that “in all other * * * cases * * ^ the 
Supreme Court shall have appellate jurisdiction * * un- 
der such regulations as the Congress shall make.” Referring 
to these provisions, Marshall said that it was clear the Act 
conferring original jurisdiction on the Supreme Court to is- 
sue Writs of Mandamus to public officers purported to confer 
original jurisdiction on the Court in cases where the Consti- 
tution prohibits such original jurisdiction. In view of that 
fact, the Court held that the Act of Congress was of no bind- 
ing effect on the Supreme Court or anybody else and, there- 
fore, Marshall, speaking for the Court, dismissed the appli- 
cation for the Writ of Mandamus. 

The plaintiffs, though the Court declared them clearly en- 
titled to office, were told that the Supreme Court could give 
them no remedy. As it is doubtful whether the lower Fed- 
eral courts at that time had jurisdiction to issue writs of man- 
damus in such cases, it is not clear that they had any remedy 
elsewhere.^®- 

Criticisms of Marshall and His Opinion in Marbury v. 

Madison Examined. 

The criticisms of Marshall and his opinion are : 

1. Marshall should not have taken part in the decision 
because of his connection with the facts out of which 
the controversy grew. 

C— 3 
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2. The Court should have refused to consider the case be- 

cause it was moot. 

3. The Court’s opinion should have been confined to the 

question of jurisdiction. 

4. The decision that the Court under the Constitution had 

the power and duty to ignore an Act of Congress 
which they considered contrary to the Constitution 
was unwarranted. 

As to the objection that Mai'shall in taking part in the de- 
cision violated judicial ethics, I shall have to admit that today 
we should expect a judge connected as Marshall was with 
the facts out of which the case arose to refuse to take part in 
its decision. Nevertheless, I think we properly may forgive 
him for the lapse, if lapse it was.i® He was a party leader 
of front rank only recently appointed to a judicial office and 
the sense of judicial propriety was not as keen then as it has 
become. Furthermore, he was a statesman with sufficient 
vision to see in the case an opportunity to place his court in 
a position which he doubtless considered vital to the inter- 
ests of his country. 

The second objection and one often made to the decision 
is that the Supreme Court should have refused to consider 
the matter because it had become a "moot case” ; for it is an 
accepted rule that the power of the Federal CoiU'ts extends 
only to the decision of litigation presenting actual contro- 
versies.^® Where no actual controversy ever existed and the 
parties under pretense of a dispute seek to obtain what is in 
effect an advisory opinion of the Court the case is moot. A 
moot case may also arise where a controversy has ended un- 
der such circumstances that its decision will not affect the 
rights or other interests of the parties. If the case of Mar- 
bury V. Madison was in any degree moot it is because the con- 
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troversy had ended — ^not because there never was a contro- 
versy. It cannot be denied that a controversy existed at the 
time when Marbury requested and was refused his commis- 
sion. As nothing of any legal significance occurred prior to 
his application to the Supreme Court, it must also be con- 
ceded that the case was not moot at the time of such appli- 
cation. But before the February Term of 1803 in which the 
case was argued, the Republican-Democrats, apparently as an 
afterthought to their repeal of the Federalist revision of the 
Judiciary Act,^^ abolished the right of the Justices of the 
Peace for the District of Columbia to receive fees for their 
services.^® As the case thus stood when the argument was 
heard, Marbury was seeking to establish his right to an office 
for the performance of the duties of which no compensation 
was provided. Nevertheless, although the value of the office 
was thus greatly diminished, the office, and the controversy 
as to the right to the office, continued to exist. While Mar- 
bui-y would have been somewhat of an honorary dignitary 
had the Supreme Court issued the writ and Marbury received 
the commission, he would still have been entitled to exercise 
the rights and privileges appurtenant to the office, other than 
the collection of fees for his services, and would also have 
been in a position to petition Congress to compensate him for 
his efforts. If the office sought was in existence and Mar- 
bury was entitled thereto, the withholding of his commission 
presented an “actual controversy” and relief could not have 
been properly denied him by a court of competent jurisdic- 
tion. 

The third criticism is that the opinion should have been 
confined to the question of jurisdiction. Contemporary criti- 
cism of the case was directed not at the Court’s promulga- 
tion of the doctrine of judicial review of the constitutionality 
of an act of the Congress, but at the lengths to which Mar- 
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shall went in sustaining the right of Marbury to obtain his 
commission withheld by the Secretary of State only to con- 
clude that relief could not be granted because the Court had 
no power to issue the Writ of Mandamus.-® As the Court 
held that it was not competent to issue the writ, Marshall’s 
discussion of Marbury’s right to the office was contrary to 
the rule that a coui-t should first determine its own com- 
petency to decide an issue before expressing an opinion 
on its merits. However, as an excuse for Marshall’s first 
sustaining the case upon its merits and then rejecting it upon 
a question of jurisdiction, it may be urged that, admitting 
the rule referred to exists in all ordinary cases, it is some- 
times “honored in the breach” where the controversy between 
the parties presents an issue on which an authoritative pro- 
nouncement of a court is of great public importance.^-i Un- 
doubtedly, whether the delivery of the commission was a 
condition precedent to the right of an appointee to his office 
was such a question. 

The last and most important criticism is that the Court 
erred in deciding that it had the power and duty to ignore an 
Act of Congress which a majority of the judges consider 
contrary to the Constitution. This criticism is based on the 
view that, in the absence of any provision in the Constitution, 
the Congress and not the judges of the Court which Congress 
itself had organized should have the sole right to determine 
the constitutionality of its Acts. Marshall’s opinion is based 
on his oath to uphold, preserve and defend the Constitution 
as the supreme law of the land. He believed that this made 
it obligatory on him to disregard the Act if he believed it to 
be contrary to the Constitution. Personally, I do not see how 
he could have taken any other position than he did. In say- 
ing this I do not mean to assert that no reasonable man could 
come to a different conclusion. On the contrary, I think the 
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whole question as to whether the judges of the Federal courts 
should or should not acqitiesce in an opinion of Congress as 
to its powers is one of those which would necessarily be an- 
swered, the Constitution itself failing to make any specific 
provision, in accordance with the life experiences and reac- 
tions of the person called on to answer it. Thus, when I say 
that Marshall could not have given any other opinion than 
he did I mean Marshall in view of his history. 

As stated, Marshall was a leading member of the Federalist 
Party. As such, he iwas ceidainly far from holding the 
democratic opinions of Jefferson. He may have had a better 
opinion of members of legislatures than Jay or Hamilton, but 
his confidence in them was limited and such as it was had 
probably been weakened by the triumph of the Republican- 
Democrats at the then recent elections. As a party man he 
realized that the judiciary was still a Federalist stronghold. 
All these things made it inevitable that he should have reacted 
against any suggestion that the Congress or any legislative 
body had the right to determine finally any question of its 
power under a written Constitution. Furthermore, while he 
does not in his opinion mention any prior case involving the 
right of a court to disregard an act which it thought contrary 
to the Constitution, he could not have been unaware of the 
existence of judicial precedent and dicta to that effect.^" 
Furthermore, these judicial utterances coincided with the 
opinions of a majority of those members of the Convention 
of 1787 who had expressed their opinion on the matter.^® 

Personally, I am doubtful if the possibility of the interpre- 
tation by the Congress of its powers being binding on the 
judicial branch of the government was ever seriously con- 
sidered by Marshall. Thei'e certainly was no large body of 
public opinion taking this view. Indeed, one of the signifi- 
cant facts concerning the case is the fact that the importance 
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of the decision that a court could disregard the provisions of 
an Act of the Congress which it thought to be contrary to the 
Constitution did not excite at the time any general comment 

Marshall’s opinion exiiresses his convictions with great 
force and clarity. Like all his opinions, it reveals his charac- 
ter. He was in the best sense of those words a courteous, 
gentle and modest man, but his modesty was not the reflection 
of weakness and uncertainty. He had no doubt as to the 
correctness of his conclusions or the soundness of the argu- 
ments which he put forth to support them. His opinions 
have carried compelling weight primarily because, written in 
direct and clear language, they manifest the strength of a 
supremely able man himself untroubled by doubts. All this, 
however, does not mean tliat had someone with Marshall’s 
power of persuasive statement taken the position that the 
Congress was the authoritative interpreter of the Constitu- 
tion a strong case could not have been made for its support; 
whether equally strong, it is impossible to say. Such argu- 
ments have no comparative scales to determine their relative 
weight. 

Marshall had stated that the Court was bound by the pro- 
visions of the Constitution rather than the provisions of the 
Act of Congress. It could have been pointed out that this 
statement ignored the real issue, which was not whether the 
Constitution was the supreme law of the land, but whether 
Congress or the Supreme Court was the body to interpret the 
Constitution. At the time, this fundamental issue was ob- 
scured by the wording of the Third Article of the Constitu- 
tion, which in specific language confers original jurisdiction 
on the Supreme Court in certain cases and in all other cases 
appellate jurisdiction. The act confeiTing power to issue 
writs of mandamus on the supreme coui't apparently violated 
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this specific wording. The fact that the Court thus ap- 
peared clearly right and the Congress clearly wrong tended 
to conceal the great constitutional importance of the Court’s 
assumption of the power to determine for itself the meaning 
of a constitutional provision. 

In support of the contention that the Congress is the ulti- 
mate interpreter of the Constitution and, therefore, that all 
Acts of Congress are in legal theory necessarily constitu- 
tional, it could have been said that the Constitution estab- 
lished a republican form of government ; that in all other then 
past or present republican governments ultimate power is 
vested in the elected representatives of the people ; that being 
not mere agents, but representatives, the Congress speaks not 
for, but as the people ; that through the peculiar organization 
of the Senate the Congress also speaks not for, but as the 
States ; that although members of Congress were bound by 
the provisions of the Constitution just as the people who 
elected them were bound, that does not weaken the argument 
that the authoritative interpretation of the Constitution must 
rest on the one body that represents all the people and all 
the States. 

Furthermore, in reply to the contention that the members 
of the Supreme Court by virtue of their oaths to “support 
the Constitution” could not give effect to an Act of the Con- 
gress which they believed to be contrary to the Constitution, 
it could have been contended that this argument proved too 
much; that not only members of the Supreme Court but 
members of the Congress and all executive officers were by 
their oaths bound “to support the Constitution”. If there- 
fore the members of the Court were legally bound to follow 
the Constitution as they understood it, the President and 
other executive officers were equally legally bound to disre- 
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gard the Court’s interpretation if they believed such inter- 
pretation to be unsound and thus inextricable confusion 
would result. 

In pointing out as I have these possible criticisms of the 
doctrine of Marbury v. Madison that the Court had the 
power to determine the constitutionality of an Act of the 
Congress, I do not desire to convey the idea that I believe 
this doctrine to be wrong. Personally, I do not think that the 
adjectives “wrong” and “right” are applicable. The im- 
portant thing to understand is that Marshall with his back- 
ground and life experiences, faced (with these possible alter- 
natives, could do no other than decide as he did. To the 
people of the United States the important question raised by 
the decision was whether the Supreme Court, starting with 
this decision, would in time become the recognized authorita- 
tive interpreter of the Constitution. 


Chapter 11. 

History oi? the Acceptance oe the Supreme Court as 
THE Authoritative Interpreter oe the Constitution. 

Acceptance by the Parties to Litigation; by Federal, Execu- 
tive and Judicial Officers and by Members of the 
Congress. 

The Supreme Court of the United States in the case of 
Marbury v. Madison decided that in any case properly pre- 
sented to it it is its duty to regard as inoperative the provi- 
sions of an Act of the Congress which the majority of the 
judges taking part in the decision believe in conflict with the 
provisions of the Federal Constitution. The Supreme 
Court’s conclusion that an Act of the Congress which the 
Court regards as unauthorized by the Constitution is inopera- 
tive is, of course, for any pui-pose connected with the dispute 
out of which the litigation arises, binding on private persons 
parties to the litigation. But is it to the same extent binding 
on a Federal public officer party defendant ? For instance, if 
in the litigation between Marbury and Madison the Supreme 
Court had taken jurisdiction upon the ground that the Act 
conferring upon it the power to issue the writ was constitu- 
tional, would Madison and the President have had the legal 
privilege of ignoring the Court’s writ if they thought the 
Act conferring such jurisdiction was unconstitutional? Both 
Madison and the President, like the judges, had taken oaths 
to support the Constitution. Is the Constitution which the 
executive officer swears to uphold the Constitution as he un- 
derstands it or the Constitution as the Supreme Court in- 
terprets it? This question was not decided by the case. It 
is not difficult to see its great importance. Where such a con- 
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flict of opinion exists, either the view of the Constitution 
taken by the Court or the view of the Constitution taken by 
the executive officer with the approval of the President must 
prevail, at least in all normal cases, or the orderly conduct of 
public affairs would become impossible. 

Although this question was not involved in the decision of 
Marbury v. Madison, Federal executive officers who were 
parties defendant to litigation subsequent to that decision 
have obeyed the orders of the Court, in the absence of an or- 
der of the President not to do so, irrespective of their own 
ideas of the correctness of the Court’s interpretation of the 
applicable constitutional provisions. This practice, because 
of its universality, has developed into a rule of our unwritten 
Constitution. 

It will be noted that the rule as worded admits the possi- 
bility of an exception to the rule where the President specifi- 
cally commands the officer not to obey the Court’s order. 

The exception is important but there is only one period in 
our history when a President has exercised this power. This 
occurred during the War between the States. President Lin- 
coln suspended the writ of habeas corpus in certain parts of 
the country including Maryland. General Cadwalader, a 
Federal officer in charge of Fort McHenry, had in his custody 
one John Merryman of Baltimore. Chief Justice Taney, be- 
lieving the suspension of the writ to be beyond the President’s 
powers, and acting as a Judge, not of the Supreme, but of the 
Circuit Court for the District of Maiyland, issued a writ of 
habeas corpus directing General Cadwalader to bring 
Merryman into court in order that the legality of his arrest 
might be determined. The officer so directed disobeyed the 
writ upon the ground that he had been ordcired by the Pi-esi- 
dent to disregard it. The attempt of Taney to attach the 
officer for contempt failed and Lincoln, in spite of the opin- 
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ion sent him by Taney condemning the suspension of the 
writ of habeas corpus, continued to suspend it.^o 

Lincoln took the position that in a matter which he as 
President regarded as of vital moment to the preservation of 
the nation he would follow his own and not the Court’s in- 
terpretation of the Constitution. Whether he violated the 
then unwritten Constitution or whether he acted within an 
exception implicit in the rule is an academic question. His 
action was an incident of a civil war more serious than any 
international war in which the country had till then been en- 
gaged. The otherwise constant acquiescence of our Presi- 
dents in orders of the Court affecting the actions of Federal 
executive officers enables us to say that a President who to- 
day ordered a subordinate Federal officer to refuse to obey 
an order of the Supreme Court, except in a case where the 
President considers the very life of the nation involved, 
would break a now settled rule of our unwritten Constitution. 
Under this rule the orders of the Court are binding on him. 

In this connection it should be pointed out that any sub- 
ordinate executive is liable to be made a party defendant in 
a civil or criminal case. It has however been a rule of our 
unwritten Constitution that the chief executive officer of the 
nation, the Conimander-in-Chief of its armed forces, is not 
subject to cml or criminal process. He cannot be sued or 
even subpoenaed as a witness. In this connection it is in- 
teresting to note that Chief Justice Marshall, as presiding 
judge in the trial of Aaron Burr for treason, violated this 
principle by issuing a subpoena to President Jefferson, order- 
ing him to apjjear in court as a witness. Jefferson ignored 
the writ, accompanying his action with a statement which 
has ever since been regarded as correctly setting forth 
the reasons underlying the rule that the President as chief 
executive is not subject to any court order.®® This, however. 
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does not interfere witli the general subordination of the views 
of the executive to the Court’s interpretation of the Consti- 
tution.^^ 

When we consider in what sense, if any, our unwritten 
Constitution makes the decision of the Supreme Court that 
an Act of the Congress is inoperative binding on others than 
the parties to the case we come to matters where some 
of the principles emerging from practice are not so clearly 
marked. Of course, it is true that the interpretation of the 
Constitution by the Supreme Court, as any other legal rule 
enunciated by that Court pertinent to the decision in which 
the rule was stated, is binding-, until modified by the Supreme 
Court, on all judges of other Federal courts. On the other 
hand, is it binding on members of the Congress ? In this mat- 
ter there always have been and still are differences of opin- 
ion. It can be pointed out that the members also have taken 
an oath to support the Constitution of the United States. 
Personally, were I a member of Congress, I would regard 
m3'self as having the duty to support the Constitution as I 
understood it, not necessarily as the Supreme Court inter- 
preted it, though, of course, my opinion might and generally 
would be influenced by the decisions of the Court.'*^ Never- 
theless, whatever the opinions of the members of the Con- 
gress on the soundness of the Court’s reasoning in its opinion 
accompanying its decision declaring an Act of Congress un- 
constitutional, the uselessness, unless there is reasonable 
ground to suppose that the Court has changed its previously 
announced opinion, of any further attempt to enforce the Act 
declared unconstitutional or to enact another substantially 
identical is clear.®® The attempt to enforce the law or a 
practically identical law would be met hy suits against the en- 
forcing officers. As in the former suit, the government 
would be defeated and, if necessary, court orders would be 
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issued which, on the unwritten constitutional principles just 
stated, all executive officers would obey. As a consequence, 
unless they believe the Court may change its opinion, mem- 
bers of the Congress do not waste their time in trying to con- 
tinue to enforce the disapproved Act or in adopting another 
act clearly within the Court’s statement of the constitutional 
prohibition. 

I have said that this acquiescence in the Court’s interpre- 
tation of the Constitution is a matter of common sense. 
It is more than that. It is the expression of respect for 
judicial tribunals that is one of our most valuable characteris- 
tics. A contest with the Court arising out of congressional 
attempts to enact and Federal executive attempts to enforce 
acts which the Court believes to be unconstitutional is for- 
tunately against the instincts of most of us. 

There is one class of Federal officials whom we have not 
considered : that is, the members of the Supreme Court them- 
selves. Are they bound by the prior decisions of their own 
Court? Is a dissenting judge bound thereafter to regard the 
constitutional interpretation of the majority as sacrosanct? 
Is the judge appointed since the decision bound so to regard 
it? The practice of the members of the Court generally, 
though not without exception, follows the principle that each 
judge has sworn to uphold the Constitution as he understands 
it, not as the prior decisions of the Court have interpreted it. 
This I believe is the opinion of most lawyers. It is my own 
opinion. If correct, it means that by a change in the per- 
sonnel of the Court, or, even without such change in per- 
sonnel, by a change in the opinion of one or more of the 
judges, an earlier interpretation of the Constitution may be 
changed in a later case by the deliberate action of the Court 
itself. 

However, even though we may believe that a Judge of the 
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Supreme Court is bound by his oath to interpret the Consti- 
tution as he understands it, the instinct to follow precedent 
tends to make him apply the principles of earlier decisions. 
Nevertheless, the more important the question before the 
Court, the less strong is this tendency. Take, for instance, 
the decisions in respect to the constitutionality of the Legal 
Tender Acts,^^ a matter of great importance. A change in 
the personnel of the Court I'eversed a decision holding un- 
constitutional the Act making issues of paper money legal 
tender for the payment of pre-existing debts.®-''’ Again, an- 
other change in the personnel of the Court may lead to a re- 
versal of the 5 to 4 decision holding the first National Child 
Labor Act •'*“ unconstitutional on the ground that the power 
over interstate commerce did not give the Congress power 
to prohibit the transportation between the States of goods 
produced in a manner regarded by Congress as inimical to 
public welfare and unfair to the producers of similar goods in 
the State into which they were being introduced ; a decision 
perhaps more important, in view of its implications regarding 
the limitation of Federal power, than any other constitutional 
case decided by the Court in modern times. 

So far we have confined ourselves to a summary of the 
history of the acquiescence of the jiarties to the litigation and 
the different departments of the Federal government in the 
Supreme Court’s interpretation of the Constitution. We 
have seen that such acquiescence soon became the settled 
practice. On the other hand the acquiescence of the execu- 
tive, legislative and judicial departments of the State govern- 
ments in the interpretation of the Constitution became general 
only after long opposition. When such interpretation affected 
the Legislative power of the States and the legality of the 
acts of their executive and judicial officers the opposition was 
persistent and vociferous. Nevertheless, it was essential to 
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the existence of our Federal system that the State govern- 
ments, their legislative, executive and judicial officers, should 
accept as the authoritative interpreter of the Constitution the 
same body which the several branches of the National govern- 
ment accepted. If confusion would result from the Congress 
or the President persisting in their or his own interpretation 
of the Constitution in disregard of a conflicting interpretation 
by the Supreme Court, far greater confusion, a confusion 
sure to sow the seeds of civil war, would result from the re- 
fusal by the legislatures, executive officers and courts of the 
several States to admit the conclusive character of the Su- 
preme Court’s interpretation. 

Resistance to and Final Acceptance by the States. 

A combination of self interest and pride in their remaining 
sovereignty made the States reluctant to accept the restraint 
upon the furthering of their local interests which the Federal 
system, through the agency of the Federal courts, imposed 
upon them. While the lower Federal courts had declared a 
number of State statutes to be unconstitutional during the 
first decade of our national life,®'^ opposition to the Federal 
judiciary by the States began with the decline of the Feder- 
alists. ' Prior to the death of Marshall this opposition had ex- 
pressed itself in various forms ranging from mere protest to 
the refusal to recognize a judgment rendered by the Supreme 
Court in the exercise of its appellate jurisdiction over State 
courts of last resort.®®' In two instances opposition to the 
Supreme Court went so far as to cause the execution of a per- 
son convicted of crime although a writ of error from the Su- 
preme Court to review the conviction was still pending.®® 

Unlike the case of the constitutionality of Federal statutes, 
the question of a Federal review of State statutes and de- 
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cisions presented not merely the problem of whether the ju- 
diciary, as contrasted with the legislative or executive 
branches of government, should have the final word in such 
matters, but the further question as to whether State statutes 
and decisions should be subjected to any review by any 
branch of the Federal government. 

Article VI of the Constitution provides : “This Constitu- 
tion, and the laws of the United States which shall be made 
in pursuance thereof ; and all treaties made, or which shall 
be made, under the authority of the United States, shall be 
the supreme law of the land ; and the Judges in every State 
shall be bound thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding.” 

The express provision that the Judges of the States shall 
be bound by the Constitution and laws made in pursuance 
thereof “anything in the Constitution or laws of any State to 
the contrary notwithstanding” does not apply to non- judicial 
officers. However, there is implicit in the declaration of the 
supremacy of the Constitution and laws made in pursuance 
thereof a duty upon all persons, including State legislative 
and executive officers, to respect that supremacy. Neverthe- 
less, the Constitution failed, not only to provide for an au- 
thoritative interpreter of the effect of its provisions in limit- 
ing state action, but also failed to provide for any sanction 
by which the duty of the State judges, executive officers and 
legislatures to respect that supremacy could be enforced. 

The First Congress of the United States in enacting the 
Judiciary Act of 1789 sought to remedy these defects by pro- 
viding in the 25th Section of the Act for the review by the 
Supreme Court of any decision of a State court of last resort 
adverse to any right claimed under the Federal Constitution, 
treaties or laws.^® To those who were not willing to read in- 
to the Constitution any authority for a review of State de- 
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cisions this provision was an unauthorized invasion of State 
rights and the appellate jurisdiction thus conferred soon be- 
came a focal point of opposition to Federal supremacy. 

The constitutionality of the 25th Section of the Judiciary 
Act did not come before the Supreme Court until 1816. 
Prior to that time, however, the Court had in two cases, 
Fletcher v. Peck, decided in 1810,*^ and Pairfax's Devisee v. 
Hunter’s Lessee, decided in 1813,"*“ declared State statutes 
void as conflicting’ with the Constitution and with Federal 
treaties. The action of the Court in Fletcher v. Peck met 
with strong opposition. In 1795 the Legislature of Georgia, 
induced by fraud and bribery, had made large grants of land 
to several investment companies. Public indignation at these 
transactions rose to such a pitch that the next session of the 
Georgi.a Legislatui'e in 1796 revoked the grants made by the 
preceding session. After thirteen years of controversy in the 
courts, the Congress and the press the matter came before 
the Supreme Court. Marshall, in holding the revocatory Act 
of 1796 to be unconstitutional as an impairment of the ob- 
ligation of the contract created by the grants of 1795, upheld 
the power of the Supreme Court to invalidate State laws 
which it found to violate the provisions of the Constitution. 

The challenge to the authority of the Supreme Court under 
the 25th Section of the Judiciary Act to review decisions of 
State courts adverse to an alleged Federal right was answered 
by Story in Martin v. HimtePs Lessee (1816).*’'* The Court 
had held in 1813, in the case of Fairfax’s Devisee v. Hunter’s 
Lessee, that the Act of Virginia confiscating the Virginia es- 
tates of Lord Fairfax was unconstitutional because in con- 
flict with a treaty between the United States and England 
providing that the property of British subjects in the United 
States should be immune from State confiscation acts passed 
during the Revolution. The Virginia Court of Appeals re- 
C— 3 
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fused to recognize the mandate of the Supreme Court to en- 
ter judgment for the holder of the Fairfax title on the 
ground that the appellate jurisdiction of the Supreme Court 
did not extend to a review of the decisions of State courts of 
last resort and that Section Twenty-five of the Judiciary Act 
was unconstitutional in attempting to confer such jurisdic- 
tion.^^ Martin v. Hunter’s Lessee arose upon a writ of er- 
ror sued out to review this action of the Virginia Court. On 
this review Justice Story upheld the power of the Congress 
to confer upon the Court the right to review decisions of 
State courts adverse to rights arising under the Federal 
Constitution, statutes and treaties. 

Five years later this position was reaffirmed hy Marshall 
in Cohens v. Virginia.*^ One Cohens had been convicted of 
selling lottery tickets in Virginia in violation of State law. 
Claiming the authorization of a Federal statute for his acts, 
a review by the Supreme Court of his conviction was sought 
by writ of error. In spite of the objection of the Virginia 
Legislature that the Supreme Court had “no rightful author- 
ity under the Constitution to examine and correct the judg- 
ment,’’ the Supreme Court exercised jurisdiction and re- 
declared the constitutionality of the 25th section of the Judici- 
ary Act and its power to review the decisions of State 
_ courts.^'’’ 

The existence of such power in some one final arbiter 
was essential to the preservation of uniformity and order in 
the Federal system; indeed, to the very existence of the 
Federal system itself. 

While these decisions of Story and Marshall announced 
the principle of the supremacy of the Federal judiciaiy over 
State action, the principle was far from being genex'ally ac- 
cepted. Though at no time was there united opposition by 
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the States, numerous protests were made by individual States 
which considered that the Court’s application of the principle 
adversely affected their local interests. 

Even during- the chief justiceship of Marshall the princi- 
ples of Federal supremacy wei'e again challenged. The State 
of Georgia, pursuant to a plan to reclaim lands within the 
State occupied by Indian tribes, began the enforcement of its 
penal laws within such territoiy in spite of the fact that re- 
lations with such tribes were the subject of Federal treaties. 
One Corn Tassel, a Cherokee, having mui'dered another In- 
dian within the Cherokee tribal territory in Georgia, was con- 
victed under a Georgian statute. A writ of error from the 
Supreme Court of the United States to review this conviction 
was ignored and Corn Tassel executed.^® 

Certain missionaries were later convicted in the Georgia 
Superior Court for failure to comply with an “anti-Chero- 
kee” statute requiring all white persons living within the In- 
dian territory to procure a State license and take an oath of 
allegiance to the State. The Federal writ of error to review 
their conviction was ignored. The Supreme Court, however, 
proceeded with the case. The Court, after holding the 
Georgia statute unconstitutional as interfering with the Fed- 
eral control by treaty of the Indian tribes, ordered the 
Georgia Superior Court to release the missionaries.*® This 
mandate was ignored and the missionaries were released only 
after the Governor of Georgia was persuaded to grant them 
pardons.®® 

Federal authority was again defied by Georgia when, as 
in the case of Corn Tassel, one John Graves convicted of 
murder by a Geoi'gia court was executed in spite of the 
pendency of a writ of error from the Supreme Court to 
review the decision; the State Eegislature and the Cover- 
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nor joining in a condemnation of the effort of the Supreme 
Court to exercise appellate jurisdiction over State criminal 
courts.°^ 

In the decade preceding the Civil War, the authority of 
the Supreme Court to act as the final judge of the distribu- 
tion of power within the Federal system was again denied. 
The most severe challenge of this period came from Wis- 
consin as the sequel of the arrest in 1854 of Sherman M. 
Booth, an abolitionist editoi', for alleged violations of the 
Federal Fugitive Slave Act. Booth obtained a release from 
Federal custody by means of a State-issued writ of habeas 
corpus. The issuance of this writ was sustained by the Wis- 
consin Supreme Court upon the ground that the .Fugitive 
Slave Act under which the arrest had been made was un- 
constitutional.®^ A writ of error from the Supreme Court 
was obtained by the Federal Marshal to review this decision. 
The Wisconsin Supreme Court complied with this writ by 
certifying the record in the case to the Supreme Court. Be- 
fore the case was argued in that Court, Booth was tried in the 
United States District Court for a violation of the B'ederal 
statute and convicted. But when he was released upon a sec- 
ond State writ of habeas corpus, the State Supreme Court re- 
fused to recognize a second writ of error from the United 
States Supreme Court to review the issuance of the new 
habeas corpus writ. 

The Supreme Court, in spite of such defiance, proceeded 
to decide both cases, sustained the constitutionality of the 
Fugitive Slave Act, and redeclared the inability of a State 
court to place itself beyond the reach of Federal review.®® 
The Wisconsin Supreme Court, by an evenly divided vote, 
refused to grant permission to file with its clerk the mandate 
of the United States Supreme Court in these cases while 
the State Legislature adopted a resolution asserting the power 
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of the individual States to act as the ultimate judges in the 
interpretation of the Constitution as to the extent of the Fed- 
eral powers. Unlike earlier controversies between the Su- 
preme Court and the States, the litigation relating to Booth 
involved the constitutionality of Federal action and not State 
action. The controversy, however, like those which preceded, 
turned upon whether the view as to the distribution of power 
within the Federal system which was entertained by the Su- 
preme Court should prevail over a conflicting view asserted 
by a State court.®® 

These sporadic but insistent denials of the authority of the 
Supreme Court to conclusively determine the extent of the 
Federal powers show that there was by no means the same 
general acceptance on the part of the States of the authority 
of the Court as the final interpreter of the Constitution as had 
from an early date been shown by the Federal legi.slative and 
executive officers. Nevertheless, the failure of States which 
had no interest at stake to join in the opposition to the Su- 
preme Court’s exercise of authority indicates that the prin- 
ciple of the supremacy of that Court over State action was 
becoming a part of our unwritten Constitution.®'^ 

The Civil War in making impossible the maintenance 
of a State-asserted right antagonistic to Federal authority put 
an end to State opposition to the power claimed for the Su- 
preme Court by Marshall and Story.®®- With the ever- 
broadening interpretation of the Fourteenth Amendment, it- 
self a product of that War, the scope and the importance of 
the Federal review of State laws and decisions have corre- 
spondingly inci'eased.®® 

With the general acceptance of the Supreme Court as the 
authoritative interpreter of the Constitution in disputes be- 
tween the National and State governments, the process begun 
by the decision of Marbury v. Madison was complete. That 
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case decided merely that the Court would apply to any litiga- 
tion before it the provisions of the Constitution as the ma- 
jority of the Court understood them. The history of the 
process by which the Court’s intei-pretation of the Constitu- 
tion is now acquiesced in by all other public officers, National 
and State, as well as by the great body of our citizens makes 
that case perhaps the most important ever decided. 

The principle that the Supreme Court is the authoritative 
interpreter of our written Constitution is an outstanding 
characteristic of our system of government. Although not 
found in any provision of our written Constitution, the peo- 
ple have made it a part of the unwritten Constitution of the 
United States. 


Chapter III. 

ChARACTI^RISTICS op THp SuPRpMp CoURT AND ThPJR 
Epppct on THp Eppicipncy with Which It 
Dischargbs Its Function as thb Intbr- 
PRpTER OP THE Constitution. 

. What is the character of that tribunal which is the au- 
thoritative interpreter of disputed provisions of the Consti- 
tution? The most important fact is that the tribunal is a 
court. This is a matter of liistorical as well as present im- 
portance for if the Congress were not to be the final inter- 
preter of the extent of its own powers, the only tribunal in 
the first part of the Nineteenth Century that commanded 
sufficient confidence to be recognized as the authoritative in- 
terpreter of the Constitution was a court. The courts of the 
English speaking peoples, even before the War for Inde- 
pendence, had come to hold in the minds of the citizens a 
position of authority as bodies independent of the executive 
and the legislature. They derived from this independence 
a position of respect and confidence. It is true that this re- 
spect and confidence was seriously impaired in this country 
at the time of the decision in Marbtiry v. Madison by the 
partisanship of many of the Judges, members of the Fed- 
eral party. Nevertheless, the Supreme Court when Marshall 
became Chief Justice, in spite of the fact that it liad done 
little, was in a position of authority which no body not a 
court could hope to attain. 

As a court, the only function of the Supreme Court is the 
consideration and disposition of litigated cases. It can only 
consider the question of the constitutionality of an Act of 
Congress or an Act of a State legislature if the determination 
of the question will affect the legal interest of the parties to 
a litigation which the Court is competent to decide.®®' Thus, 
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when the Court construes the Constitution it does so only be- 
cause the Judges believe a construction is necessary to a set- 
tlement according to law of the respective claims of the par- 
ties to a real, not fictitious, suit. No one, not even the Con- 
gress or the President, can require the Court to pass on the 
constitutionality of an existing or a proposed Act. As long- 
ago as 1793 when President Washington submitted to the 
Court questions i-elating to international law and the interpre- 
tation of treaties the Court declined to answer the questions 
on the ground that in replying to it they would be exercising a 
power which was not a judicial power and that judicial power 
alone had been conferred on them by the Constitution.®^ 

Being a Court and nothing more, it is natural, though the 
Federal Constitution is silent as to the qualification of the 
Court’s members, that the Judges are always lawyers. No 
President has ever appointed, or, I believe, thought of ap- 
pointing a student of American constitutional history or a 
political scientist. Such a person might be valuable as an in- 
terpreter of the Constitution, but he would be perhaps worse 
than useless in the decision of those matters essential to the 
disposition of a case which had nothing to do with the inter- 
pretation of the Constitution. The great majority of the 
cases coming before the Court are cases involving the inter- 
pretation of statutes or the application of the common law 
and not raising any constitutional question. 

The very fact that the Supreme Court is a court ha-ving 
much important business not connected with the decision of 
constitutional questions has naturally emphasized the impor- 
tance of appointing as Judges men of high standing among 
the members of the legal profession, which means that they 
shall be men of legal learning and experience. It has not 
been, and is not even now, generally recognized that they shall 
be men of any special knowledge of constitutional questions 
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although their general attitude toward public questions as a 
forecast of how they will approach questions of constitutional 
interpretation has always been an element in their selection. 
Furthermore, as it has only been within recent years that 
those who have devoted themselves exclusively to the study 
and teaching of law have begun to be regarded as a distinct 
and important branch of the profession, no member of the 
Court as yet owes his appointment to his eminence as a stu- 
dent or teacher of law alone. In short, the Court is now and 
always has been composed of men who before their appoint- 
ment were eminent practitioners or judges of other courts 
originally selected from the practicing bar. 

The members of the Supreme Court are not only lawyers, 
they are lawyers trained in the common law system of de- 
veloping and expres.sing law. The common law system of 
jurisprudence prevails in all but one of the States of the 
United States and in nearly all of the member States of the 
Commonwealth of Free Nations known as the British Em- 
pire. Under the common law system judges are so trained 
that they instinctively emphasize precedent in deciding the 
law applicable to the instant case; that is, the case before 
the court. The rule that judicial precedent controls the de- 
cision in the instant case means that the rule of law applied 
In a case shall be applied in subsequent cases presenting 
facts so far similar that the court sees no ground on which 
a distinction should be made. As far as I am aware there 
never has been in any State where the common law system 
of jurisprudence prevails a statute or an attempt to adopt 
a statute requiring a court to follow in a subsequent case 
presenting similar or even identical facts the rule of law 
enunciated in a prior decision. Nevertheless, judges con- 
sider themselves normally bound to apply to the case before 
them an applicable rule of law stated in an earlier case by 
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their court or by a higher court in the same jurisdiction, 
even though they may have more than considerable doubt 
as to the correctness of the rule of law as an original propo- 
sition. This following of precedent is the factor which has 
enabled our courts to build up our common law — that is, the 
law that is not expressed in statutes — ^and it has also en- 
abled the courts in construing a statute to express rules of 
interpretation which will be followed in subsequent deci- 

The emphasis on precedent in our common law system 
of stating law does not prevent the courts from developing 
law by grafting exceptions on the rules of earlier decisions. 
Every common law judge carries in what we may call the 
“back part of his head” the thought that normally in decid- 
ing the law applicable to a case he will follow earlier deci- 
sions in prior cases, unless he feels that the instant case pre- 
sents a combination of facts which in the interest of justice 
requires him to modify the previous rule. Indeed, some- 
times these exceptions modifying a previous rule are so 
much more frequently applied than the rule itself that the 
rule tends to, and finally does, disappear. In thus develop- 
ing the common law the courts normally, if not invariably, 
mould it to the needs of life, though sometimes the process 
of adjustment is too slow and remedial legislation reflects 
the desire for speedier adjustment. In the interpretation of 
written constitutions or statutes the same moulding process 
tends to take place especially where the provisions are ex- 
pressed in general temis. Thus, in the Constitution the pro- 
vision of the Fifth Amendment that “no person shall 
* * * be deprived of life, liberty or property, without 
due process” is closely analogous to . what it would be if this 
due process clause were a common law rule which some 
court had first stated in a case decided long ago. On the 
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other hand, such provisions as those for the election of 
President and Vice-President in the Twelfth Amendment 
give no such latitude of construction. Even the rule in the 
First Article that “No capitation, or other direct, tax shall 
be laid, unless in proportion to the census or enumeration 
hereinbefore directed to be taken;” that is, shall be appor- 
tioned among the several states in accordance with their 
population,®^ though open to considerable dispute as to 
what are direct taxes, leaves little leeway for modifying an 
interpretation once made short of reversing it. Thus, the 
decision that an income tax was a direct tax within the 
meaning of the Constitution, though believed by many stu- 
dents of taxation to be wrong, required a constitutional 
amendment to be adopted before the Congress could pro- 
vide for such a tax.®® 

Perhaps as a common law lawyer I am prejudiced, but I 
believe that the principal factor which tends to increase the 
Court’s efficiency as an interpreter of the Constitution lies 
in the fact that its members are trained in our common law 
system of stating and developing law. 

The beneficial aspects of this system are that it tends to 

(a) restrain, when any question of constitutional inter- 

pretation arises, the statement of a rule wider than 
that called for by the question presented by the 
facts of the case; 

(b) maintain not an absolute, but a reasonable certainty 

in interpretation; 

(c) adapt the written provision -where latitude of inter- 

pretation is possible to changing conditions. 

As to the first statement there is, of course, more than one 
instance where the Supreme Court in stating, a rule has gone 
beyond the necessities of the case before it. Furthermore, 
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I am not sure that the same beneficial tendency would not 
exist if the interpreting tribunal were a court but not a court 
trained in our common law system of stating and develop- 
ing law. Be that as it may, our judges are trained to en- 
deavor to confine the rule of law stated in their opinions to 
the facts of the case. Experience teaches that any attempt 
to state in one case wider rules of construction than neces- 
sary for the decision may and often does lead later, when 
a ease is presented within the rule as stated, to the Court’s 
being in the unfortunate position of either reversing the 
rule or making a regrettable decision. 

P'rom the explanation already given of our common law 
system of stating and expressing law it results that the con- 
struction necessary for the decision of a case once made is 
adhered to in subsequent cases presenting facts substantially 
similar to the first case. This adherence to precedent pro- 
duces a consistency of interpretation. A high degree of 
consistency in constitutional law, as in other law, is a good 
thing. It is essential to the very existence of law itself ; es- 
sential also to the existence of a government of law and not 
of men. 

Of course, I do not wish to be understood that an inter- 
pretation of the Constitution once made should in every case 
be adhered to by the successors on the Court of the men 
who made it. I have already stated my opinion that a 
judge’s oath to support the Constitution requires him to in- 
terpret it as he, and not other judges past or present, under- 
stands it. There may and do sometimes arise cases in which 
it can be shown that a rule applied in an earlier case is both 
wrong and disastrous in its results. In such situations the 
announced earlier rule should unhesitatingly be reversed. 
Nevertheless, the influence that prior decisions will inevi- 
tably have on men trained in our common law system of 
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stating and developing law will be greater as a general rule 
than on the non-lawyer and this greater influence tends un- 
der normal conditions to produce a desirable certainty. 

A desirable degree of certainty in the law is not, however, 
the only advantage of the training in the common law sys- 
tem received by the American and English lawyer. Our 
common law, as has been already pointed out, is capable of 
development and this development tends to make it accord 
with the needs of life. While in connection with the inter- 
pretation of a written provision, whether in constitution or 
Statute, the interpreting body has less opportunity to de- 
velop the law, what we may call “interpretative law” is, as 
is our common law, inevitably subject to the same develop- 
ing process. 

Let us now turn to other characteristics of the Supreme 
Court. Its Judges with rare exceptions are not only lawyers 
trained in the common law system of stating and developing 
law, they are today, as already pointed out, all men who be- 
fore their appointment were eminent practitioners or judges 
of other courts originally selected as judges from the practic- 
ing bar. 

Lawyers, being human beings, are not exempt from the 
rule that our opinions on any reasonably disputable ques- 
tion, including questions of constitutional interpretation, are 
influenced — I do not say controlled — ^by our life’s experi- 
ences. An American practicing lawyer may have for his 
clients men of all sorts and conditions, but the able and suc- 
cessful practitioner tends to be employed by those of large 
property and extensive business. It is legal business com- 
ing from this class that normally absorbs much of the time 
and thought of leading members of the American bar. 

Such a statement could not truthfully be made of the 
English barrister. At least, it would require modification. In 
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England, they retain the separation of the class of solicitors to 
whom the client goes and the barrister class, the members 
of which are selected by the solicitors to conduct in court 
the litigated cases. The barrister under the English prac- 
tice is retained for a definite case. Such a thing as an “an- 
nual retainer” is not known. In the United States, on the 
other hand, the lawyer or the firm of which he is a member 
carries on all legal services including legal advice, the draw- 
ing of legal papers and litigation. Furthermore, a corpora- 
tion or a rich person may, and usually does, pay the lawyer 
an “annual retainer;” that is, makes an arrangement with 
him which secures his services in advance on any matter on 
which the client may consult him. As the terms of such 
arrangements are frequently for a year, they have come to 
be known as “annual retainers.” It is the large annual re- 
tainers that make it possible for the lawyer to carry the ex- 
pense considered necessary to perform for important clients 
many and varied services with efficiency. 

It is not necessarily a criticism of our system of legal pro- 
fessional organization to say that the leading members of 
the practicing bar in the United States are probably more 
thoroughly imbued with the public importance of their 
client’s interests and more influenced by the attitude of their 
clients toward current business, political and social ques- 
tions, than are the leading barristers at the English bar. 
Whether this is correct or not, it is unquestionably the fact 
that the leading lawyers of America, taken as a class, rep- 
resent the dominant opinions of those engaged in large busi- 
ness or in one way or another owning or controlling con- 
siderable amounts of property. 

In view of the immense influence of the Court as the in- 
terpreter of our Constitution on the course of public events 
and the destinies of the United States, the fact that the life 
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icxperiences of those who compose the Court make them 
more familiar with that class in the community which is 
predominantly conservative has an element of danger. In 
times of economic change the Constitution, when doubtful 
questions of interpretation arise, may be given a construc- 
tion which overemphasizes the reactions of what are known 
as the "business interests.” Where these interests coincide 
with the best interests of the counti-y as a whole, good re- 
sults; if they do not, harm. An ideal court would be one 
in which the life experiences of its members would, taken 
as a whole, cause the court to reflect the interests of the 
whole country rather than those of any class or section. 
Such an ideal can be only striven for and approached ; never 
attained. 

The exercise by the Supreme Court of the function of 
authoritative interpreter of the Constitution has its advan- 
tages and its dangers. Whether the former outweigh the 
latter or whether the Congress or some other body, esjpe- 
cially created for the purpose, would perform this neces- 
sary function better, I leave you to judge. Defects neces- 
sarily inhere in every governmental institution. I have 
referred to what may be regarded as dangers in the Su- 
preme Court’s exercise of this important function, not only 
because I want you to see all the pertinent facts but because 
to minimize its dangers, it is first necessary to recognize 
that they exist. If we should ever take away from the 
Court its function of interpreter of the Constitution, let us 
hope it will be because we have found or invented a body 
better fitted to perform it and not as the result of popular 
discontent with results which, if the dangers had been real- 
ized, could have been largely avoided. 


Chapter IV. 

ClIAItACa'SRISTICS OF InTEEPRU'I'ATION PROBI.3JMS. 

Wide Possible Divergence of Interpretation. 

The Constitution has as its purpose the definition of the 
powers of the Nation and of the several States. As in the 
case of any organic act, this could only be properly done in 
general terms. For the Framers to have attempted to fore- 
see and expressly provide for every situation which might 
thereafter arise would have been folly. It would have 
doomed their work to an early death. New conditions would 
have inevitably arisen to outmode its provisions. The gen- 
erality of its terms makes possible a longer life for the Con- 
stitution because new situations can be effectively dealt with 
without constant changes in the text. Often in performing 
its function of interpreter of the Constitution the Supreme 
Court, because of the general terms in which many of the 
most important provisions of the Constitution are ex- 
pressed, is not constrained to reach any particular conclu- 
sion ; rather it has the possibility of a choice of several dif- 
ferent interpretations which, though widely divergent, may 
each be supported by reasonable argument. This greatly in- 
creases the importance of the function of authoritative in- 
terpretation and, therefore, of the body exercising that 
function. Its decisions often have and doubtless will often 
again profoundly affect our national welfare. 

B.vtent to Which Social Background and Political 
Philosophy Affects the Choice of Possible 
Interpretations. 

I have already pointed out that when there exists reason- 
able differences in interpretation of a clause in the Consti- 
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tution each of us in exercising; our judgment as to the inter- 
pretation which should prevail is influenced, though not 
necessarily controlled, by the experiences of our lives. The 
extent to which the social background and political philos- 
ophy of a judge affects the choice he makes of possible in- 
terpretations is noAvhere more clearly shown than in many 
of the greatest of Marshall’s decisions. The approval ac- 
corded these decisions by later generations has caused them 
to be regarded as the inevitable result of any fair reading 
of the Constitution. The fact has become obscured that the 
views of Marshall which time has .proven best for the na- 
tional progress were neither the views of the majority of 
the Nation during the period of their adoption by the Court, 
nor the only rational views which could be entertained. As 
already pointed out, Marshall was a Federalist and at the 
time of his appointment to the bench a leading member of 
the Federalist Party. He was a statesman and a party politi- 
cian. These two qualities are not incompatible. Perhaps one 
cannot be a statesman, if we define “statesman” as one who 
guides wisely his country’s immediate actions, if he is not 
also a politician. As a leading Federalist, Marshall’s life 
since the successful termination of the Revolution had 
brought him into social and working contact with the richer 
and conservative classes; his political views were their 
views; he was a friend and admirer of Hamilton; he dis- 
liked Jefferson; he lived among and was one of those who 
believed in a strong national government. He wanted the 
Federal, Government to be as strong as any reasonable in- 
ternretation of the Constitution could make it. Yet, practi- 
'“cally during the entire period of his Chief Justiceship the 
dominant popular sentiment of the country increasingly laid 
emphasis on democracy and State rights. 

Marshall — say Marshall because his was the influence 
C— 4 
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that dominated the Court — ^was called upon to decide sev- 
eral cases involving doubtful questions of constitutional in- 
terpretation of great public importance. In practically all 
of these cases he interpreted the Constitution in a manner 
to support National and limit State power. Two examples 
will suffice : The case of M’Cidloch v. Maryland, decided 
in 1819, and the case of Gibbons v, Ogden, decided in 1824.®® 

MarshaWs Decision in McCulloch v. Maryland. 

In 1791, Congress incorporated the Bank of the United 
States.®® Its charter expired in 1811 and was not renewed. 
The economic needs arising out of the War of 1812 brought 
about the incorporation of a second Bank of the United 
States in 1816.®'^ A branch of this bank was established in 
Baltimore. In 1818, the Uegislature of Maryland passed a 
law taxing “all Banks, or branches thereof, in the State of 
Maryland not chartered by the legislature.” ®® The Act 
provided that if any bank had or should establish any branch 
in the State without the authority of the Uegislature, it 
could only issue notes of certain denominations, the notes 
to be pi'inted on stamped paper furnished by the State ; the 
tax for the stamps ranging from ten cents for a five dollar 
note to twenty dollai-s for a thousand dollar note. The leg- 
islation was the result of the popular agitation against the 
Bank of the United States, and was designed to prevent its 
doing business in the State. The Bank’s directors claimed 
that the legislation was unconstitutional. iM’Cttlloch, the 
Cashier of the Baltimore branch, refused to pay the tax, and 
as a result, was sued for violation of the Act. Judgment 
was given against the cashier in the State courts and the 
case was appealed to the Supreme Court of the United 
States. There the decision of the Maryland Court of Ap- 
peals was unanimously reversed. 


Inteepeuting the Constitution 51 

Ever since Hamilton, in Washington’s first administra- 
tion, had advocated the establishment of a Bank of the 
United States the constitutional power of the Federal gov- 
ernment to do so had been a matter of controversy. The 
controversy involved conflicting theories of constitutional 
construction so mixed with conflicting opinions as to the 
wisdom of the establishment of such a bank that the two 
questions were not easily severable in the public mind. The 
monied interests generally supported the bank as an aid to 
the promotion and stability of business; other classes dis- 
approved of it on the ground that such a bank would be op- 
erated in favor of the richer classes as well as hurt State 
banks which were more likely to be under the control of 
those engaged in small business enterprises. 

In analyzing the constitutional question presented by the 
case the Preamble, the Fii-st Article and the Tenth Amend- 
ment should be considered. 

The Preamble declares that, “We, the people” “ordain 
and establish” the Constitution to provide, among other 
things, for “the common defense” and to “promote the gen- 
eral welfare.” It is an important question whether this 
Preamble gives to the Federal Government any power not 
found in the body of the Constitution or whether it merely 
aids, by setting forth the objects of the Constitution, its 
construction in doubtful cases. 

The First Article declares that the Congress shall have 
certain powers which are specifically enumerated. None of 
these enumerated powers state that the Congi'ess shall have 
the power to establish a bank or refer in any way to banks ; 
but, after enumerating the “powers” conferred on the Con- 
gress, the Article provides that the Congress shall have 
power “to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all 
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other powers vested by this Constitution in the Government 
of the United States, or in any department or officer there- 
of.” 

The Tenth Amendment, adopted in 1791, provides “the 
powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.” 

The Bank as established by Congress had two functions : 
the first, profit for its shareholders by lending money and 
otherwise carrying on a banking business; the second, to 
provide fiscal or banking facilities for the Federal govern- 
ment. The Court in interpreting the Constitution to deter- 
mine whether the Congress had the power to create such an 
institution was faced with at least four theories upon three 
of which the constitutionality of the Bank could be sus- 
tained. The Court could have held that 

(1) The Preamble to the Constitution confers on Con- 

gress the power to do anything which it considers 
promotes the general welfai'e. 

(2) As the Constitution establishes a National Govern- 

ment, an act of Congress may be justified by show- 
ing that the power to pass it naturally adheres in a 
National Government. 

(3) Any act is within the power of Congress if it is an 

appropriate choice of means to carry out any of 
the powers specifically conferred on the Congress 
or other powers vested in the National Govern- 
ment or in any department or officer thereof. 

(4) The Congress can pass only those acts which are af- 

firmatively shown to be indispensably necessary to 
the exercise of a power specifically granted. 
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Marshall ignored the Preamble as an independent source 
of authority and in the following well-known passage repu- 
diated the second and fourth while adopting the third pos- 
sible interpretation ; 

"We admit, as all must admit, that the powers of the 
government are limited, and that its limits are not to be 
transcended. But we think the sound construction of the 
Constitution must allow to the national legislature that 
discretion, with respect to the means by which the pow- 
ers it confers are to be carried into execution, which will 
enable that body to perform the high duties assigned to 
it, in the manner most beneficial to the people. Let the 
end be legitimate, let it be within the scope of the Con- 
stitution, and all means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but 
consist with the letter and spirit of the Constitution, are 
constitutional.” 

The specific powers on which Marshall upheld the con- 
stitutionality of the legislation establishing the Bank were 
the power to lay and collect taxes ; to borrow money ; to reg- 
ulate foreign and interstate commerce; to declare and con- 
duct a war and to raise and support armies. He believed 
that all these powers, especially those for collecting and ex- 
pending revenue, required the transportation of treasure: 
and that the banking corporation established by the Act of..' 
Congress was an appropriate means for this purpose. 

The majority of us today may sympathize with Marshall' 
in his construction of the words “necessary and proper for 
carrying into execution the foregoing powers” as equivalent, 
in view of the fact that it is a National government of which 
the Constitution speaks, to "appropriate to carry into exe- 
cution the foregoing powers.” However, in view of Mar- 
shall’s admission that our Federal government is one of 
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enumerated powers, the decision is an example of a broad 
interpretation of what is an “appropriate means.” 

The case, in view of its facts, stands for two propositions : 

(1) The ]?ederal government has a right to incorporate 

a National Bank whose shares are held by private 
persons. 

(2) A State government cannot impose a tax on the op- 

erations in the State of such a bank which it does 
not impose on State banics. 

The second proposition is narrower than Marshall ex- 
pressed it. The tax was imposed only on banks not incor- 
porated by the State. His opinion, ignoring as it does the 
fact that the Act discriminated between the United States 
Bank and Maryland State banks, shows that he would have 
held unconstitutional any tax on the operations of the Bank 
in the State whether discriminatory or not. This broader 
rule has since been adopted by the Supreme Court in hold- 
ing Federal instrumentalities to be immune from State tax- 
ation.'^^ 

Marshall’s Decision in Gibbons v. Ogden. 

The case of Gibbons v. Ogden, decided in 1824, deals 
with the extent and nature of the Federal power over com- 
merce.^'"’ The Constitution confers on Congress the power 
“to regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes.” As early as 
1789, Congress by a series of Acts began the regulation and 
licensing of those engaged in the coastal trade. Subse- 
quently, by special acts, the Legislature of the State of New 
York granted to Robert R. Livingston and Robert Fulton, 
the exclusive right to navigate, with vessels propelled by 
steam, all waters within the jurisdiction of the State.'’® The 
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grantees assigned this franchise to John R. Rivingston, who 
in turn assigned to Aaron Ogden the right to navigate the 
waters of the State in boats passing from New Jersey to 
New York. One Gibbons procured two vessels propelled 
by steam called the “Stoudlinger” and “Bellona;” had them 
registered under the Act of Congress of 1793 and pro- 
ceeded to run them between Elizabethtown, New Jersey, 
and New York City, in defiance of the exclusive privilege 
claimed by Ogden. Ogden applied to Chancellor Kent for 
a perpetual injunction. Gibbons asserted that the exclusive 
privilege granted by the State Legislature was contrary to 
the Constitution and laws of the United States. Kent, dis- 
regarding this defense, granted the injunction.'^® His de- 
cree was affirmed by the highest court of the State, and 
Gibbons appealed to the Supreme Court of the United 
States, where the decision was reversed by a unanimous 
court, though Mr. Justice Johnson wrote a separate opin- 
ion.®® 

The case involved several questions. Did the word “com- 
merce” in the grant of power over that subject in the Con- 
stitution, include navigation? Admitting that it did, had the 
States, in the absence of Congressional legislation, a power 
to regulate foreign and interstate commerce? If the States 
retained a concurrent power over interstate commerce until 
Congress had acted, did the legislation of New 'York, as 
applied to boats licensed under the Act of Congress, con- 
flict with that Act? 

The first of these questions was of vital importance. The 
word “commerce,” like most words in common use describ- 
ing classes of acts or things, is used with different shades of 
meaning. When we speak of the commerce between, two 
countries, if we use the word “commerce” in its broadest 
sense, we intend to include nearly all forms of intercourse 
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between their respective inhabitants; whether that inter- 
course takes the form of the exchange of goods, letters or 
telegrams, or the passage of persons from one country to 
the other by trains or boats. The character of the transac- 
tions, as, for instance, whether the boats come or go for the 
pleasure or for the profit of their owners, is immaterial. 
Again, we may use the word “commerce” intending there- 
by to indicate all intei'course between the citizens of the 
two countries undertaken for profit, thus including not only 
the exchange of goods, but the act of carrying goods or pas- 
sengers for hire between the two countries but excluding 
all non-profit transactions. Or we may mean to include all 
acts which relate to liuying, selling and transporting goods, 
but to exclude the idea of the transportation of passengers. 
Again, we may intend to designate the business of buying 
and selling, but not the business of transporting either goods 
or passengers ; as when we speak of “commerce and navi- 
gation,” thus using the word “commerce” to distinguish the 
business of the merchant from the business of the carrier 
by water.®! 

The counsel for Ogden contended that in construing the 
extent of the power granted to Congress, the word “com- 
merce” should be so read as to exclude the idea of naviga- 
tion. The fact that one of the prime motives for the adop- 
tion of the Constitution had been the desire to free com- 
merce from destructive regulation by the States furnished 
an argument again.st this contention and in favor of hold- 
ing navigation to be within the Federal protection of inter- 
state commerce. Marshall was in thorough sympathy with 
this result. To him the expression “commerce between the 
States” covered all conmiercial intercourse. “ ‘Commerce’ 
undoubtedly is traffic” he said; “but it is something more; 
it is intercourse. It describes the commercial intercourse 
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between nations, and parts of nations, in all its branches, 
and is regulated by prescribing rules for carrying on that 
intercourse.” 

The second question presented in Gibbons v. Ogden was 
whether the States had the power, in the absence of con- 
gressional legislation, to regulate foreign and domestic com- 
merce. It was not necessai-y for the Court to decide this be- 
cause the Court held that the Federal Act of 1793, licensing 
vessels desiring to engage in the coastwide trade, was an ex- 
ercise of the power wdth which the Act of the State of New 
York, granting exclusive privileges to navigate waters within 
the jurisdiction of the State in vessels propelled by steam, 
conflicted. Marshall seems to have assumed, however, that a 
power given to Congress in the Constitution deprives a State 
from exercising that power even in the absence of Con- 
gre.ssional legislation. Later decisions have established this 
rule of construction though, like most rules, time has shown 
the necessity, if not for exceptions, at least for explanations 
of its meaning which show the limitations of it application.®^ 

As stated, these two cases show that the life experiences 
of a member of the Supreme Court influence his interpre- 
tation of the Constitution. I have dealt with them at some 
length, not only for this, but also for other reasons. In the 
first place, I wish to illustrate the truth of the assertion that 
the Court in interpreting important clauses in the Constitu- 
tion may he confronted with a choice of several reasonably 
possible interpretations. Again, I wish to show how mo- 
mentous may be the affect on our national life of the par- 
ticular interpretation adopted. Thus, in M’Culloch v. Mary- 
land, though the decision that the Federal government had 
no power to charter a bank would not have had serious con- 
sequences, for the Court to have held, as it well might, that 
th.c means adopted by Congress to carry out a power ex- 
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pressly conferred must be indispensabl)'- necessary to the 
execution of the power would have tended to paralyze the 
operations of the Federal government. Such a decision 
would have been a public calamity because at that time a 
rule limiting the government in its choice of means to exe- 
cute a power expressly conferred could not, in view of the 
then public sentiment, have been cured by the adoption of 
an amendment. Again we perceive the importance of the 
“broad” interpretation of “commerce” made in Gibbons v. 
Ogden. If interpreted to exclude navigation or the busi- 
ness of carriage by water, modern regulation of interstate 
railways — the carriers by land — would be impossible. Yet 
we tend to forget as we read Marshall’s opinion in the case 
that another and much narrower view of “commerce” than 
that taken by the great master of impelling statement was 
not only possible but capable of being supported by an argu- 
ment which to many would have been conclusive. 

Finally, both cases illustrate the fact that though the 
Court in Marshall’s time tended to reflect the opinions on 
business, social and political questions of the richer and 
more conservative classes, this did not necessarily mean 
that its decisions were not for the best interests of the na- 
tion. A believer in democratic government does not have 
to maintain the thesis that the majority are always right. 

Taney’s Decision in Bred Scott v. Sandford. 

There is one other case, Dred Scott v. Sandford, decided 
in 1857, to which ! wish to refer.®* It does not concern a 
presently applicable interpretation of the Constitution; but, 
besides its great historical interest, it is a notable illustra- 
tion of the manner in which the experiences of the judges 
and the public and political opinions of the period may af- 
fect the decision of a given case. In 1820, Missouri was 
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admitted as a slave State, but in the Act by which the State 
was admitted it was provided that slavery should be forever 
prohibited in that part of the Louisiana Territory lying 
north of north latitude of 36° 30'. This Act is known as 
the Missouri Compromise Act.®® 

Dred Scott, a negro slave belonging to Doctor Emerson, 
a surgeon in the United States Army, was taken by his mas- 
ter, in 1834, from the slave state of Missouri to Rock Is- 
land in Illinois, where slavery was prohibited by the State 
constitution,®® and in 1836, to Fort Snelling on the west 
bank of the Mississippi in ^Louisiana Territory where slav- 
ery was prohibited by the Missouri Compromise. In the 
latter year, with the consent of his master, Dred Scott mar- 
ried and one of his two children was born in the free por- 
tion of the Louisiana Territory, the younger being born in 
Missouri, a slave State, after Doctor Emerson returned with 
his slaves to that State in 1838. 

In 1847, after the death of Doctor Emerson, Dred Scott 
brought suit in the Missouri Circuit Court to gain his free- 
dom, upoii the theory that his residence in the free territory 
had emancipated him. A judgment in Dred Scott’s favor 
was reversed by the Missouri Supreme Court upon the 
ground that his status of a slave was resumed upon his re- 
turn to the slave State of Missouri, regardless of what status 
he possessed outside of the State.®'^ 

The widow of Doctor Emerson, apparently desiring a de- 
termination by a Federal Court of the status of Scott, con- 
veyed him and his family to her brother, John E. A. Sand- 
ford, of New York, in order to create the requisite diversity 
of citizenship for a suit in the Federal courts. An action in 
trespass was then begun by Dred Scott against Sandford in 
1853 in the United States Circuit Court for the District of 
Missouri. A plea in abatement to the jurisdiction of the 
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court on the ground that Dred Scott, free or not, was not 
a citizen within Article III Section 2 of the Constitution con- 
ferring jurisdiction on the Federal Courts in cases “between 
citizens of different States” and therefore lacked capacity to 
sue was overruled. The court then proceeded to decide the 
case on the merits and denied Dred Scott’s claim to freedom. 
A writ of error was taken to the Supreme Court of the 
United States where, after two arguments in 1856, the ma- 
jority of the Justices agreed among themselves that their de- 
cision should be confined to a reversal of the lower court up- 
on the point of jurisdiction. liad this agreement been carried 
out the case would have determined only Scott’s incapacity 
to sue in the Federal Courts, leaving undetermined both his 
status as a slave and the constitutionality of the Missouri 
Compromise Act. 

The fact that the dissenting justices intended to discuss the 
Missouri Compromise Act in their decisions and the argu- 
ments of Justice Wayne finally persuaded a majority of the 
Court to review that Act. The opinion of the Court, as writ- 
ten by Chief Justice Taney, first passes upon the question; 

“Can a negro, whose ancestors were imported into this 
country, and sold as slaves, become a member of the politi- 
cal community formed and brought into existence by the 
Constitution of the United States, and as such become en- 
titled to all the rights, privileges and immunities, guar- 
anteed by that instrument to the citizen? One of which 
rights is the privilege of suing in a court of the United 
States in the cases .specified in the Constitution.” 

It is to be noted that this did not require a determination as 
to whether Dred Scott was free or not, since the only objec- 
tion considered to his capacity to sue was that he was a de- 
scendant of one who was an African slave. Taney reached 
the conclusion that Dred Scott lacked capacity to sue and that 
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the lower court was therefore without jurisdiction. This was 
sufficient ground for reversal of the lower court’s judgment, 
but Taney then considered whether Scott was free or a slave. 
He could have been held free on either of two grounds. One 
was that his master had at one period become a resident of 
the free State of Illinois; that during that period Scott was 
with him, and this sojourn made Scott free ; the fact of his 
return to a slave State not operating to restore his status as 
a slave. Taney held that Scott’s sojourn under these circum- 
stances in Illinois did not change his status as a slave and 
therefore, upon his return with his master to a slave State 
his master could exercise all his rights as such.®® 

The second ground was that the presence of Dred Scott in 
the United States territory declared free by the Missouri 
Compromise Act had permanently destroyed his slave status. 
The Act provided that “Slavery sliall be forever prohibited’’ 
in the northern part of Louisiana Territory. This language 
is, of course, open to the interpretation that it only prohibited 
the creation of the status of slavery and the enforcement by 
a master of the duties incident to such status while slave and 
master were in the free territory. Such a construction would 
have made Scott’s sojourn in the Territory of no more effect 
on his slave status when he returned to a slave state than his 
sojourn in the free State of Illinois. The Act was, however, 
also open to the construction that the prohibition of slavery in 
the Territory was intended to work a permanent liberation of 
any slave brought within the Territory. Taney guve the 
Act this latter construction contended for by Scott’s counsel. 
The construction would have made Scott a free man if the 
Act had been within the power of Congress to adopt. Taney 
held it unconstitutional. 

The conduct of the Court in passing upon a constitutional 
question which was not necessary to the disposition of the 


62 


INTJJEPESTING TH4 CoNSl'lTUl'ION 


case was undoubtedly irregular. Nevertheless, the country 
in general regarded the true question presented by the case 
to be the constitutionality of the Act. Ever since the adop- 
tion of the Kansas-Nebraska Act of 1854 the extent of 
congressional control over slavery '.within the territories had 
been a matter of bitter controversy. Although some re- 
garded the issue as a “political question” of which the Court 
could not take cognizance, the great part of the people who 
had any opinion upon the matter looked forward to a deter- 
mination of this question by the Court. It was in the belief 
that their opinion would be a final answer that the majority 
of the Court passed unnecessarily upon that question. The 
high pitch of public sentiment and the need for a definitive 
answer which could guide future congressional action fur- 
nished justification for such action. Had the Court decided 
the Dred Scott case upon the question of jurisdiction it is 
almost certain that it would have been condemned for avoid- 
ing what was regarded by the general popular and profes- 
sional mind as the real issue.®i 
The extent of the power of Congress over the territories 
presented a difficult question of constitutional construction. 
On the one hand, it could be construed that the Federal gov- 
ernment as a National government had a control limited only 
by the first Nine Amendments.**® On the other hand, there 
is the argument that since the Federal government held the 
Territories as trustee for all the people of all the States, and 
since the Constitution recognized the institution of slavery, 
the citizens of the slave States had the right, not only to go 
to any part of the Territories, but so going, to take with them 
their property, goods, cattle and slaves and to receive there 
for all their property including slaves the protection of the 
law. To each of these two extreme positions there were pos- 
sible variants. The position taken at the time by any layman 



Interpeeting thb Constitution 


63 


or lawyer avas the result of his life experiences and political 
philosophy. From these influences the Justices of the Su- 
preme Court were not free. The case parallels that of M’Cul- 
loch V. Maryland. Both involved an interpretation of the 
extent of Federal power ; in each the opinion was written by 
an able strong man with no doubt as to the correctness of his 
conclusion. Marshall, the Federalist, took a broad view of 
Federal power; Taney, the Jacksonian Democrat, emphasized 
the rights of the States. We cannot say that either decision 
was right or wrong. Flistory has justified the first ; the Civil 
War ended slavery the existence of which' in a part of the 
country made the decision of the second at the time it was 
rendered vitally important to the people of the United States. 
And what of Dred Scott whose name plays such a large part 
in our history ? Ownership of Dred Scott and his family had 
passed ‘from Sandford to Mrs. Emerson. The latter, upon 
the death of her husband. Dr. Emerson, had married an 
abolitionist member of Congress from Massachusetts and the 
two then conveyed Dred Scott and his family to Taylor Blow 
of St. Louis upon condition that they should be emancipated. 
This was done and within a few months after the decision of 
Dred Scott v. Sandford, Dred Scott was a free man.®® 


Chapter V. 

SoM:e PrissEnt Problems or Constitutional 
Interpretation. 

General Character. 

Apart from problems I'elating to the interpretation of par- 
ticular provisions of our written Constitution, the general 
constitutional problem which confronts us today is essentially 
similar to that which confronted the delegates to the Conven- 
tion of 1787 ; How to give the National government power 
to enable it to deal with matters of national concern while in- 
suring to the several States control over matters of local con- 
cern. The labors of the Convention gave to the United 
States of the 1790’s a Constitution which did give to the Fed- 
eral government ample power to deal with the then matters 
of national concern. In spite of the growth of the country 
and the industrial development of the Nineteenth Century, 
this Constitution, as written by the Convention of 1787, was 
until recently, universally regarded as still conferring upon 
the Federal government all the power which it was necessary 
that it should have ; though it is proper to point out that this 
general belief in the adequacy of the powers of the Federal 
government was due to the broad construction which the de- 
ci.sions of Marshall gave to Federal power and the effect of 
that power in limiting State action. 

Is the power of the Federal government sufficient today to 
deal adequately with matters of national concern? As far 
as the “common defense” and our relations with foreign 
countries and their peoples are concerned, few today doubt 
that the Constitution as interpreted confers on the Federal 
government ample power. On the other hand, many doubt 
whether there is sufficient power to deal today efficiently with 
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the industrial and social conditions which our economic de- 
velopment has made matters of national concern. 

This doubt finds its origin in the abandonment by many 
persons of the policy of governmental laissez-faire which pre- 
dominated public opinion during the major part of the Nine- 
teenth Century. The power of the Federal government to 
regulate interstate commerce is the principal power it may 
exercise to affect industrial and social conditions and yet it 
was not until the adoption of the Interstate Commerce Act 
in 1887 that Congress exercised this power, except in such 
minor matters as the licensing of coastwise vessels. The 
need felt during almost all the Nineteenth Century was that 
government, State and National, should leave business and 
industry to regulate themselves, although its protection from 
foreign competition was the favorite policy of one of our 
two National parties. Thus, the power over interstate com- 
merce vested in the Federal government had important prac- 
tical effects in limiting State action, but no practical effect in 
promoting positive action on the part of the United States. 

Today, for good or evil, we have changed all of this. 
Targe classes of people believe that to preseiwe our so-called 
capitalistic industrial system on which our peculiar civiliza- 
tion is founded it is necessary for government to exercise a 
very considerable positive control over the relations between 
large industrial combinations and the consumers of their 
commodities and services as well as over the relations be- 
tween employer and employed. This is coupled with the 
further belief that efficient control over these matters cannot 
be exercised by the States but requires, if they ai*e to be ef- 
fectively dealt with, Federal action. 

It is not my intention to discuss whether this increasing de- 
sire for industrial and social legislation is wise, or even the 
question of whether the States without action by the Federal 
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government effectively can do that which is required to be 
done. I content myself with merely stating as a fact that a 
large proportion of our people — ^whether a majority or not I 
do not pretend to know — give an affirmative answer to both 
of these questions and demand Federal legislation of a varied 
and important character. The very fact of this demand, 
which in many instances has demonstrated its political effec- 
tiveness, raises important questions pertaining to the inter- 
pretation of the Constitution. 

A large proportion of the Federal Acts adopted or pro- 
posed in response to the demand for industrial and social leg- 
islation raises one or sometimes two of the following ques- 
tions : 

(1) Has the Federal government, or indeed either the 

Federal or the State government, power to regulate 

prices of commodities and seiwices? 

(2) Has the Federal government power to regulate pro- 

duction? 

(3) Ha.s the Federal government power to carry on busi- 

ness ? 

Those who are opposed to the government, or at least the 
Federal government, doing any or all of these things will de- 
sire a reply as nearly as possible entirely negative ; those who 
believe that government, and for effective action the Federal 
government, should often regulate these things will want an- 
swers as nearly as possible completely affirmative. With 
these desires I have nothing to do here. What I wish to do 
is to consider each of these questions as questions of consti- 
tutional interpretation. 
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Has the Federal Government or the State Governments 
Power to Regulate Prices of Commodities and 
Services? 

Entirely apart from possible applicable express consti- 
tutional restrictions, it may be contended, if we use the old 
concept of "natural rights,” that the individual, with, of 
course, reasonable exceptions, has the privilege, with which 
government cannot constitutionally interfere, to dispose of 
his property at any price he pleases. The Eighteenth Cen- 
tury theory of “natural rights” has ceased to appeal, and it 
may be assumed that any limitation upon the power of Na- 
tional or State governments acting witliin their respective 
spheres is to be found, if at all, within the provisions of the 
Fifth and Fourteenth Amendments that “no person shall be 
deprived of life, liberty or property without due process of 
law.” 

My primary object is to show the possible interpretations 
of this Due Process Clause as applied to the question of price 
regulation, merely stating by way of information what I 
believe to be, from its decisions, the present position of the 
Supreme Court in respect to the question. 

Any one of three constructions can be given to the Clause ; 
meaning by the expression “can be given” that the construc- 
tion can be supported by reasonable argument. These are 
that 

(1) the limitation is confined to restraining the Execu- 

tive Branch of the Government from depriving a 
person of life, liberty and property without war- 
rant of statute or the common law; 

(2) in addition to preventing such deprivation as would 

be prohibited under (1), it also prevents the Leg- 
islative Branch of the Government from so alter- 
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ing the adjective law as to deprive the individual 
charged with crime or against whom a claim is 
made of the protection of those rules which ex- 
perience has shown to be necessary to give ade- 
quate protection to life, liberty or property; 

(3) in addition to preventing such deprivation as may 
occur through interpretations (1) and (2), it pre- 
vents any legislation presci'ibing unreasonable rules 
of substantive law. 

Historians have always differed and will probably always 
differ as to the meaning intended to be given to the Clause 
when the Fifth Amendment protecting the individual against 
Federal action was adopted. Personally, I believe there is 
a good deal to be said for the belief that the intent was to 
protect the individual from a violation of the first rule as 
above stated and possibly of the second, but not as restrict- 
ing the Legislature from unreasonably altering rules of 
substantive law. The experience of those living in 1791 
had been with the arbitrary executive action of the Crown 
and the royal agents and, to some extent, with the violation 
of time honored rules for the protection of persons ac- 
cused of crime. By 1868, however, when the Fourteenth 
Amendment was adopted to protect the individual from 
State action there is much to be said for the belief that the 
Due Process Clause was intended to be also a guarantee to 
the individual against unreasonable legislation affecting sub- 
stantive rights. 

The Supreme Court has adopted the third and broader 
interpretation for both the Fifth and Fourteenth Amend- 
ments.®'*’ The effect has been to broaden greatly the control 
of the Court over legislation, State and Federal,*’® and this 
broadened control has had and is having a profound effect 
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on our political and constitutional development. What is un- 
reasonable deprivation of the individual’s “life, liberty and 
property?” No more vague expression could well be im- 
a.gined. Interpreted as protecting the individual against 
arbitrary government action, whether legislative, executive 
or judicial, it enables, and indeed almost requires, a mem- 
ber of the Supreme Court to condemn any act as unconsti- 
tutional which is condemned by his sense of social justice, 
in view of his economic and social concepts. This great ju- 
dicial power, itself the result of the Supreme Court’s inter- 
pretation of the scope of the “Due Process” Clause, gives 
weight to the charge that the United States is governed in 
the last analysis by the judiciary. However, whether true 
or not, the charge does not constitute an argument against 
the Court’s broad interpretation of the meaning of “Due 
Process of Law.” As just stated, there is much in the his- 
tory of the adoption of the Fourteenth Amendment justify- 
ing such interpretation. Admitting this, it would be some- 
what strained to give a less broad interpretation to the same 
words in the Fifth Amendment. 

The Court having taken the position that any unreason- 
able and arbitrary legislation is prohibited, the question for 
our present purposes is what is unreasonable regulation of 
the price of goods or services. In answering this question 
the f ollowing general rules of construction may be contended 
for: 

(1) Price regulation is never unreasonable unless the 

statute unreasonably discriminates between those 
who buy or sell the same article or those who fur- 
nish or use the same services, or fixes prices un- 
reasonably low. 

(2) Price regulation is unreasonable if the production of 
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the commodity or services is not affected with a 
public interest or is discriminatory or confiscatory 
in the sense used in (1). 

We have passed sufficiently from the era of extreme in- 
dividualism to be justified in ignoring a third possibility that 
any regulation of prices of any article or service under any 
circumstances is arbitrary and a denial of due process.®® 
Up to the present time the Court has proceeded on a com- 
bination of the second and first rules just stated. To justify 
price regulation, the article or service must be affected with 
a public interest and must not unreasonably discriminate 
between dealers in the commodity or the service.®’’ At first, 
when price regulation was upheld, the Court as testing 
whether there was a public interest looked to whether those 
selling their services or goods had a “virtual monopoly” or 
had made an “unintentional dedication or devotion” of their 
property to the public.®® Since the decision in Nebhia v. 
New York ®® a majority of the Court has followed the rule 
that prices of commodities may be regulated when the com- 
modity is of such importance to the consumers, producers 
and general public that a regulation of the price ceases to be 
an interference with the private rights of buyers and sellers 
and becomes a matter of public concern. Under this de- 
cision it is no longer necessary as it once was to make the 
existence of the public interest depend upon the existence of 
“monopolistid privileges,” “monopolistic tendencies” or a 
“dedication of the property to the public.” All that is neces- 
sary is for the Court to find what it deems to be a direct re- 
lation between regulation and the public good.^®® If it finds 
this relationship exists and the regulation is not discrimina- 
toi7 or arbitrary the constitutional requirements of “Due 
Process” are satisfied.^®’- The trend of the decisions is un- 
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questionably toward extending the number and variety of 
services and commodities the prices of which can be regulated 
by law. This tendency can be checked or accelerated by a 
change in the personnel of the Court, the question of what is 
unreasonable deprivation of property, that is a deprivation 
by undue process, being influenced by the life experience 
and the political and social viewpoint of the person express- 
ing the opinion. 

Has the federal Government Power to Regulate 
Production? 

Without saying that there may not be other clauses of the 
Constitution which affect the power of the Federal govern- 
ment to regulate production, I shall confine my consideration 
of the question to the effect of the Clause which gives that 
government power to regulate commerce between the States. 
The case of Gibbons v. Ogden , which we have discussed, 
and the later decisions of the Supreme Court enable us to 
say that at present the transit of persons, property or in- 
telligence which at some stage of the transportation or 
transmission crosses a State line constitutes interstate com- 
merce.^®3 For regulatory purposes,!^^^ if not for taxation, 
goods from the beginning of their transit are subjects of 
interstate commerce until, after their journey is ended, they 
are sold or the package in which they are carried broken. 

The transportation of commodities is one thing; their 
production another. The process of production, considered 
as isolated from any transaction of which it may form a 
part, is clearly not commerce, either inter- or intra-state. 
May, however, production become a commercial act if car- 
ried on with the intent of selling the commodities produced ; 
or, to make the question applicable to the Commerce Clause 
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of the Constitution, can it be said that the production of 
commodities is interstate commerce when 

(1) they are produced as the result of a contract to pro- 

duce and deliver them to a person in another state ; 

(2) they are produced as the result of a contract to de- 

liver such commodities to a person in another 
state; or 

(3) in the absence of any contract, they are produced 

with the intention to deliver them to a person in 
another state ; or 

(4) where the gi-eat majority of such commodities are 

on production, transported to other states. 

If production in the situations falling under the fourth of 
the above categories is regarded as part of interstate com- 
merce, the power of the United States to regulate industry 
is very great. In 1789, only a comparatively small fraction 
of the things produced was exported to other states. To- 
day, most, or at least a large part, of the things produced are 
transported for consumption in states other than the state 
bf their production. A strong argument, however, can be 
made in favor of this broad construction. It can be pointed 
out that while there has been a tendency to emphasize the 
element of transportation or transmission as constituting 
comraerce,^®'^ ignoring the element of commercial activity,^®® 
it is probable that those who framed the Constitution con- 
ceived of interstate commerce as synonymous with interstate 
commercial activity. Merchants were interested in a profit 
after the economic cycle of production, distribution and sale 
had been completed; production was as much an incident of 
this cycle as transportation. However, prior to the recent 
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decisions sustaining the validity of the Wagner Act ere- [; 

ating the National Labor Relations Board,^^® the Supreme i 

Court in Carter v. Carter Coal Company (1936)3^^ known b 

as the Guffey Coal case, decided that production is neither 
interstate commerce nor does it directly affect such com- | 

merce even though 97j4% of the product is transported in the | 

normal course of business to other statesd'i" At the time 
of the decision it did not seem probable that a broader con- ; 

struct! on would be given to the Commerce Clause, at least 
for some years, although before that decision the Supreme ; 

Court had held that where goods are sold within their state ; 

of origin and in the normal custom of trade are exported q 

from that State, that such a sale is so much a part of inter- ? 

state commerce that it may not be regulated by the State in t 

which the sale is maded^® Similarly, sales of grain or prod- j 

nets at the great regional exchanges w'here goods are q 

brought into the state only for the purpose of a sale after il 

which they are exported to other States were held to be so si 

much part of interstate commerce that the Federal govern- ii 

ment alone may regulate such salesdi^^ If an otherwise lo- is: 

cal sale is thus brought within the Federal regulatory power s 

merely because it, figuratively speaking, stands upon the brink H 

■or in the middle of a stream of goods which habitually crosses |i 

state lines, it is difficult to understand why the production | 

of goods which in the natural course of transaction repeatedly ji 

find their way into the channels of interstate commerce can- 
not be regarded as interstate commerce and subjected to 
Federal regulation. ' 

In April, 1937, the constitutionality of the Act of Con- 
gress creating the National Labor Relations Board, known 
as the Wagner Act, was decided by the Supreme Court. 

The theory of the Act rests upon two premises; first, that 

the free flow of commerce between the States is often ad- | 
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versely affected by strikes and labor disputes, and second, 
that the recognition of the right of employees to bargain 
collectively with their employers through a union chosen by 
a majority of the employees will minimize, if not avert, the 
rise of such labor difficulties. To this end, the Act estab- 
lishes a National Labor Relations Board. On the petition 
of any group of persons employed in an establishment the 
Board superintends an election to determine the labor or- 
ganization which the majority of the employees desire to 
have act as their representatives. If the result of the elec- 
tion is the selection of a particular union the management is 
obliged by the Act to meet and confer with representatives 
of the organization selected. The management and the un- 
ion, however, are not obliged to come to any agreement. 
The employees are still free to strike; the management still 
free to close the plant, or make such contracts as they are 
able to make with individual workers, the theory being that 
around a table the representatives of management and labor 
will normally settle their differences. 

The Act has another side. It makes it illegal for an em- 
ployer to discharge any employee because of union activity, 
or discriminate against any employee for a similar reason 
where such “unfair practices” affect interstate commerce, the 
employer violating these provisions being liable for the back 
pay of the employee improperly discharged as well as be- 
ing obligated to reinstate such employee in his former posi- 
tion,^^^ 

There were five cases before the Supreme Court involv- 
ing the constitutionality of the Act in all of which the Board 
had found unfair practices. Three of the cases involved the 
discharge of employees in establishments for the production 
of commodities, and it is with these cases that we are here 
concerned.^^® In one case the raw materials were produced 
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in great part on properties owned by the same corporation 
or its subsicliaries.^^^ In all three, the bulk of the raw ma- 
terial came from other States, and in all the finished product 
was in great part sold in States other than the State of their 
manufacture after being transported to such States by the 
manufacturing corporation^^® Chief Justice Hughes, speak- 
ing for the majority of the Court in the case of the National 
Labor Relations Board v. Jones and Laughlin Steel Cor- 
porationN° took the position that the power of Congress to 
protect interstate commerce from matters directly affecting 
it is not limited to those matters which affect merely the 
facilities by which the commodities are transported from 
State to State ; but that the power also extends to the preven- 
tion of any interruption in the production of commodities 
where a sufficient relation between production and transpor- 
tation can be found by the court. Such a relation was found 
to exist where the bulk of the raw materials was brought in- 
to the State of manufacture from other States and the bulk 
of the commodities when manufactured was transported to 
and sold in other States. In the course of the opinion the 
Chief Justice says; “* * * of what avail is it to pro- 
tect the facility of transportation, if interstate commerce is 
throttled with respect to the commodities to be transported 
!|; 120 

This sentence which apparently expresses the rationale 
of his interpretation of the commerce power would seem to 
show that it is not necessary, in order to subject the proc- 
esses of production to regulation by the Federal govern- 
ment, that the raw material used in the manufacture come 
from other States, provided the bulk of the finished product 
is transported and sold in other States. However, it is per- 
haps dangerous to push the decision beyond the facts of the 
case.^'®^ Even so limited, the Court at present may be said 
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to approach the fourth and widest of the possible construc- 
tions of the commerce power above enumerated. Certainly, 
the Commerce Clause as construed in these cases gives to 
the Congress under the present organization of industry a 
large measure of control over production. 

Has the Federal Government Power to Carry on 
Business F 

The word “business” is used in several somewhat differ- 
ent senses. As I employ it, however, “business” is a course 
of conduct involving the sale or donation of services, the 
purchase or production of commodities and their sale or 
donation. 

This is a wide definition of the word in that it includes a 
course of conduct not neces.sarily carried on for the purpose 
of profit. But in that it does not include a series of produc- 
tive acts not followed by a sale of the things produced, it is 
narrower than some uses of the word in common speech. 
For instance, the Federal Government, having the express 
power to “establish po.st offices and post roads” ^nd “to 
provide and maintain a navy,” can build post offices, post 
roads and warsliips. Such building, though systematic and 
extensive, would not be engaging in business as above de- 
fined. On the other hand, the operation of the Post Office 
Department is unquestionably within the definition. Again 
for the purposes of this discussion, the systematic sale of 
used products by the user, as worn out naval vessels, would 
not be regarded as carrying on a business ; but the systematic 
sale of the bi-products of public works which the Federal 
Government may constitutionally operate is carrying on busi- 
ness, even though the sale of the bi-product is a mere incident 
to the public work and not the reason for its undertaking. 

It is generally recognized that the Federal Government 
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is one of enumerated powers. These powers are of two 
kinds : To do a specific act or acts, that is, carry on a 
specific course of conduct, and to make law, that is, to lay 
down a rule of conduct for the breach of which a direct or 
indirect sanction is provided. While the distinction be- 
tween the two kinds of powers is clear, the language of the 
Constitution in conferring a specific power often raises the 
question whether both or only one kind of these two classes 
of powers is conferred. Does, for in.stance, the power to 
establish post offices or post roads include the power to enact 
a statute to prevent a private person from entering' into the 
business of carrying mail? On the other hand, does the 
power to regulate foreign and interstate commerce, which 
unquestionably includes wide law making powers, also con- 
fer the power on the Federal Government to enter into in- 
terstate commerce business? These are questions on which 
reasonable differences of opinion as to the correct answers 
may exist. 

The Federal Government in the past has rarely, if ever, 
attempted to carry on a business in competition with existing 
private business. Whether in certain particular instances it 
is now doing so, as for instance, in its operations through 
the Tennessee Valley Authority, is a disputed matter of 
fact. On the other hand, as an incident to education or 
other service or improvement it has produced or purchased 
commodities for free distribution as, for instance, the free 
distribution of seeds to encourage agriculture. Again, suf- 
ferers from floods and other disasters as well as those unable 
to obtain work have received direct donations of money 
without the constitutionality of the expenditure being ques- 
tioned in the courts. We may assume that the purchase of 
things and their distribution to the needy would be equally 
immune even though many may privately doubt, as the late 
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President Cleveland publicly doubted, the constitutionality of 
grants of money or the distribution of supplies for relief. 

The Constitution does not specifically say that the Fed- 
eral Government has the power to go into business. Any 
exercise of the power must be incidental to one of the enu- 
merated powers. Wide differences of opinion may and do 
exist as to the extent of the power conferred on the Federal 
Government by grants of power confined to specific subjects. 
But, besides grants of power over specific subjects, the first 
paragraph of the Eighth Section of the First Article of the 
Constitution frequently referred to as the “General Welfare 
Clause” states: 

“The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide 
for the common defence and general welfare of the 
United States ; but all duties, imposts and excises shall be 
uniform throughout the United States.” 

There are several possible interpretations of this clause. 
For instance it may mean that Congress may 

(a) do anything (that is, enact any law or provide for the 

Federal Government’s carrying on any course of 
conduct) which it believes promotes the general 
welfare; 

(b) expend money in any manner it believes will promote 

the general welfare, or 

(c) expend money to do those things which it is other- 

wise authorized to do if it thinks such expenditure 
will promote general welfare. 

The first interpretation would give to the Congress power 
not only to expend money for any purpose, but would enable 
it to legislate on any subject. There are two difficulties with 
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this interpretation; First, it renders all other grants of 
power to the Federal Government meaningless because su- 
perfluous; second, interpreting the paragi'aph as conferring 
on the Federal Government the power to do any thing to 
promote the “general welfare” disregards the context. When 
the paragraph is read as a whole there is much to be said for 
interpreting it as relating only to the promotion of the gen- 
eral welfare by the expenditure of public funds. 

The third and narrowest interpretation, if adopted, would 
have to overcome the obstacle that it would render unconsti- 
tutional the practice of many years, lately much increased, 
of grants by the Federal Government for relief. 

The second interpretation of the General Welfare Clause 
is at present dominant.^®* Under this view Congress can ex- 
pend its money in producing commodities to be donated to 
persons in need or in giving services and to this extent at 
least carry on business, although such business is in no wise 
incidental to any other grant of Federal power. It is, how- 
ever, a matter of doubt whether unaer this second interpreta- 
tion of the General Welfare 'Clause it would be possible to 
carry on a business the main object of which was to secure 
from the profits more money for the Federal Government. 
It may be contended that the power granted in the General 
Welfare Clause is limited to the expenditure of money ob- 
tained, not by profits from the carrying on of a business, but 
by some form of taxation. 

It will be perceived that the answer to the question stated 
in the foregoing paragraph, like the answer to most impor- 
tant doubtful questions of constitutional interpretation, de- 
pends largely on the political, social and economic theories 
and background of the person asked. If the answerer takes 
the position that under the General Welfare Clause obtaining 
profits from carrying on business is one of the ways to ob- 
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tain funds to be expended for the public welfare, there is no 
constitutional limitation to the kind of business the Federal 
Government can conduct or the place or places where it can 
be carried on. It would not have to be an interstate business 
or a business connected with any other power of the Federal 
Government enimierated in the Constitution. On the other 
hand, if the answerer confines the types of business which 
can be carried on by the Federal Government under the Gen- 
eral Welfare Clause to those businesses the main or a princi- 
pal object of which is not profit, the answer would not mean 
that the Federal Government could never engage in a busi- 
ness for profit, but merely that the constitutional power to 
do so must be derived from some other clause or clauses, not 
from the General Welfare Clause. 

At present, or in the immediate future, the Federal Gov- 
ernment is not likely to engage in business solely or even 
mainly for the purpose of adding to the funds in the United 
States Treasury. It is much more within the bounds of pres- 
ent possibility that the Federal Government may carry on a 
business mainly because the services rendered or the com- 
modities produced by private persons in similar businesses 
are regarded as defective or because there is a demand for 
lower costs to users of certain Idnds of services or to con- 
sumers of certain kinds of goods. Furthermore, whether we 
adopt the second interpretation of the General Welfare 
Clause or not, the first businesses on the constitutionality of 
the Federal Government’s conduct of which the Supreme 
Court will be asked to pass will be probably those that can 
at least be argued to be incidental to a grant of Federal power 
in the Constitution over some specific subject. Thus, though 
admitting that prophesy is always a doubtful undertaking, 
one may with some reason look forward to the Supreme 
Court being asked to pass on the constitutionality of the Fed- 
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eral Government’s carrying on various businesses alleged to 
be within the field of foreign and interstate commerced-*’ 
Already the Federal Government, through the organization 
known as the Shipping Board and the Fleet Corporation, has 
engaged in transportation by sead^® It may however, be 
contended that their activities were carried on to effect sales 
of the large number of vessels which the Federal Govern- 
ment possessed at the end of the World War and, therefore, 
that the Shipping Board and Fleet Corporation activities can 
be sustained under the War Power. 

If and when a case comes before the Supreme Court in- 
volving the constitutionality of the Federal Government 
carrying on a particular business, should the Court hold that 
the constitutionality of the activity cannot be supported under 
the General Welfare Clause, or under any other clause except 
the Commerce Clause, the members of the Court will be con- 
fronted with the crucial question whether that Clause gives 
to the Congress, like so many other Clauses in the Constitu- 
tion, not only legislative power, but also the power to carry 
on certain courses of conduct. Or, to put the matter in an- 
other way: Whether the power to “regulate commerce” in- 
cludes the power to regulate by engaging in commerce, 

If an affirmative answer is given to this question, it would 
follow that the United States could operate the railroads or 
any other interstate or foreign transportation business. Fur- 
thermore, though the Commerce Clause is limited to conduct 
involving the passage of persons, ideas, goods or energy 
across state lines, we have seen in our discussion of the ques- 
tion whether the Federal Government can regulate produc- 
tion that under certain conditions acts of production may be 
so intimately connected with the free flow of one or the other 
of these things across state lines that under the Commerce 
Clause the Congress can regulate such acts by law. There- 
C— 6 
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fore, if the power to regulate interstate and foreign com- 
merce includes not only legislative power but the power to 
regulate by entering into such commerce, the Government 
can carry on any production which in private hands it can 
regulate by law. Thus, if it can regulate a certain manufac- 
turing business it can carry on that business. It should be 
remembered, however, tliat though this interpretation of the 
Commerce Clause unquestionably opens a field for business 
activity on the part of the Federal Government involving the 
production of some commodities, the extent of that field is 
largely a matter of conjecture. It depends on the extent of 
the integration of business in large units as well as on other 
factors political, social, economic and the reaction of the 
members of the Supreme Court to these things. 

Whether the Federal Government may carry on any busi- 
ness or only business within limited fields, once the constitu- 
tionality of the Federal Government’s entering into the busi- 
ness is sustained by the Supreme Court there may and 
probably will arise a number of subsidiary constitutional 
questions. Some of these questions may be stated as follows : 

(1) Can the Federal Government in carrying on a busi- 

ness disregard the regulations of the State in which 
the business is carried on ? 

(2) Can the Federal Government in carrying on the busi- 

ness acquire property by eminent domain? 

(3) If the Federal Government sells the products of a 

business it conducts below cost, would it by so 
doing deprive those already in the business or 
those desiring to enter the business of their prop- 
erty without due process of law as prohibited Ijy the 
Fifth Amendment ? 
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It would carry us too far into the field of speculation to 
discuss in detail the possible answers to these questions. A 
few statements concerning them must suffice. 

As to the first question there would appear to be no doubt 
that the Federal Government could disregard any state regu- 
lation of the business on which it was embarked as to matters 
which the Federal Government could itself exclusively regu- 
late if the business were carried on by a private person or 
corporation. If the business were interstate business, there- 
fore, the Federal Government carrying on such business 
could disregard all such state regulations.^^'^ 

On the other hand, if the business carried on by the Fed- 
eral Government was an intrastate business, even though the 
carrying on of it might be held to be within Federal power 
under the General Welfare Clause, it would be doubtful as to 
whether the Federal Government could constitutionally dis- 
regard state regulations under which private persons and cor- 
porations would have to operate a similar business.'^® 
Turning to the second question, the one relating to eminent 
domain, it would appear certain that the Federal Government 
can do what it could authorize a private person or private cor- 
poration formed under Federal law to do. Should the Fed- 
eral Government desire to build and operate a railroad be- 
tween points in different states, assuming that it would be 
constitutional to do so, it would apparently follow, as ex- 
perience shows a railroad cannot be built without taking 
property by eminent domain, that the Federal Government 
could exercise that power. On the other hand, should it be 
held constitutional for the Federal Government to carry on 
an intrastate business or a business where the talcing of 
property by eminent domain is not an ordinary incident of its 
operation, it is very doubtful whether the mere fact that the 
business was conducted by the Federal Government would 
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enable it to exercise the power of eminent domain in connec- 
tion with its operation. 

As to the third question, like most others in which it is 
possible to contend that the action of government violates the 
Tequirement of “Due Process of Law”, the principles and 
rules under which it may be determined are too nebulous to 
make any forecast without knowledge of what will be the re- 
action to similar questions on the part of the members of the 
Supreme Court at the time when a case raising this question 
is presented. The assumption that the use of Federal money 
to furnish goods or services at a price below any reasonable 
estimate of cost and which results in the ruin of competing 
established businesses is unfair, unless compensation is given, 
does not necessarily determine the constitutional question.^29 
All unfair actions, even some resulting in considerable loss to 
others, are not “taking pi'operty without due process” even 
within the widest known concept of the constitutional prohi- 
bition. On the other hand, there is a tendency to hold the 
process by which harm is inflicted a “taking without Due 
Process” if it greatly shocks the general sense of justice. 
What may not “so shock” this year may do so later. Further- 
more, no case likely to arise is ever quite so simple as the one 
just stated. Real cases have almost always a number of ad- 
ditional facts ; each perhaps not important in themselves, but 
as a whole, carrying considerable weight on one or the other 
of the scales by which man tends to test injustice. 

SOME CONCLUDING REMARKS. 

In my introductory remarks I stated, in accordance with 
what I believed should be the principle guiding teaching per- 
taining to political, economic and social matters in a univer- 
sity— especially a university founded by Mr. Jefferson — , that 
while I would try to give you material facts pertaining to 
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my subject and help you to analyze the problems, I would 
leave you to form your own opinions without any expression 
of my own. 

Let me now again emphasize that I am not concerned about 
the opinions 3mu may form nor should you be about mine. 
Should I here express my own opinions, such expression 
should not affect your conclusions, for if it did, by so much 
would it deter you from doing your own thinking. I am 
much concerned that you should not only know the more im- 
portant problems connected with interpreting the Constitu- 
tion, but, through hard thinking, come to definite conclusions. 
You should have your own reasoned opinion on the question 
whether the Supreme Court and not the Congress or some 
other body should be the authoritative interpreter of the Con- 
stitution. You should have your own reasoned opinions on 
the extent of the Federal power under such clauses in the 
Constitution as the General Welfai'e clause and the Commerce 
clause; you should have your own reasoned opinion on 
whether the Due Process of Law clauses should apply to 
other matters than procedure. 

Throughout these lectures I have often had occasion to 
point out that often two or more different opinions on the 
various matters we have considered can each be supported by 
reasonable arguments. But do not, therefore, by seeing all 
sides in an atmosiihere of intellectual unreality, regard one 
opinion as being as good as another. The fact that you 
rightly realize that the other fellow can support his conclu- 
sions by reasonable arguments should make you tolerant of 
him, but none the less firm in your own convictions. On im- 
portant public questions one opinion is never as good as an- 
other. It is your business as responsible citizens of a de- 
mocracy to have reasoned opinions and to act upon your con- 
victions. 
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Convention (1911) 428) ; Charles Pinckney (Farrand, op. cit., 
2:248, 298); Nathaniel Gorham (Farrand, op. cit, 2:79) and Roger 
Sherman (Farrand, op. cit., 2:28) have been cited by commentators 
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A fair reading of these statements in the light of their context fails 
to show any definite attitude of these delegates upon that point. 
The same comment may be made of the statements of John F. 
Mercer (Farrand, op. cit., 2:298) and Gunning Bedford (Farrand, 
op. cit., l.TOO-101) who have been regarded as denying that the 
Federal courts would have such a power. 

It would thus appear that of the framers 8 recognized in the 
Convention itself that the Federal courts would possess the power 
of judicial review of Federal statutes while possibly 2 denied its 
existence. In the contest over ratification 11 of the framers ex- 
pressed views which recognized the doctrine and in the first Con- 
gress, 8 of the framers took action, which might be construed as 
favoring and 2 as denying that doctrine. Association with litigation 
in which state statutes had been declared unconstitutional by state 
courts would indicate that 6 of the framers approved while 1 dis- 
approved of judicial review. After making necessary allowances 
for those members of the Convention who expressed their views 
upon more than one of the above classes of occasions, it would ap- 
pear that 27 of the framers may have recognized as an attribute of 
a court the power to pass upon the constitutionality of legislative 
acts of a co-ordinate branch of the same government which cre- 
ated the court while 3 may have denied its existence. 

"1 Crunch 1.37 (U. S. 1803). 

” Ch. 4; 2 6'tof. 89. 

“ U. S. Const., Art. Ill, Sec. 1. 

“ Act of February 27, 1801, Ch. IS, Sec. 11 ; 2 Stat. 103, 107. 

“ 3 Beveridge, The Life of John Marshall (1919) 110-111. See 
also 1 Cranch at 146 (U. S. 1803). 

“ Act of September 24, 1789, Ch. 20, Sec. 13; 1 Stat. 73, 81. 
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Ch. 4; 2 Stat 89. 

*“ Ch, 31 ; 2 Stat. 156. 

'' 1 Cranch at 173 (U. S. 1803). 

“ Although the lower Federal courts had authority to issue writs 
of mandamus by virtue of the provision of Section 14 of the Ju- 
diciary Act of September 24, 1789, Ch. 20, 1 Stat. 73, 81-2, con- 
ferring upon them the power “to issue writs of scire facias, habeas 
corpus, and all other writs not specially provided for by statute, 
which may be necessary for the exeixise of their respective juris- 
dictions,” the construction given this provision by later decisions of 
the Supreme Court would have prevented the issuance of a writ in 
the situation presented by the case of Marbury v. Madison. Mc- 
Intire v. Wood, 7 Cranch 504 (U. S. 1813) ; Bath County v. Amy, 
13 Wall. 244 (U. S. 1872) ; see also McClnng v. SiUimon, 6 Wheat. 
598 (U. S. 1821) ; Kendall v. United States ex ret. Stokes, 12 Pet. 
524 (U. S. 1838) ; 1 Hughes, Federal Practice Jurisdiction and 
Procedure (1931) § 268. Had Marbury been able to secure a dec- 
laration by Congress that it was the duty of the Secretary of State 
to deliver his commission, it is possible that he could have obtained 
a writ of mandamus in the Circuit Court of the District of Colum- 
bia, See Kendall v. United States ex rel. Stokes, supra. 

" When, the litigation over the title to the Fairfax lands in Vir- 
ginia came before the Supreme Court, Marshall declined to par- 
ticipate in the proceedings which terminated in favor of the Fair- 
fax title. Marshall as private counsel had represented Fairfax’s 
devisee and purchasers holding under the Fairfax title and either 
Marshall or his brother claimed the ownership of another portion of 
these lands under the Fairfax title. See Warren, The Supreme 
Court in United States History (1932) 444-5. Compare the action 
of Chief Justice Taney in the case of the Bank of the United 
States V. United States, 2 How. 711 (U. S. 1844) ; 5 How. 382 (U. 
S. 1847), discussed by Cummings and McFarland in Federal Jus- 
tice (1937) 114-7. As Attorney-General under Jackson, Taney had 
advised that a certain claim of the bank against the United States 
was in,valid. When the issue finally came before the Supreme Court, 
Taney was Chief Justice of that court. Because of his connection 
with the case he felt required to take no part in the action of the 
court but he nevertheless prepared a written opinion in support of 
his former decision as Attorney-General which he had printed as 
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an appendix to the official Supreme Court reports. 2 How. 745 
(U. S. 1844). 

“ See infra note 60. 

Act of April 29, 1802, Ch. 31 ; 2 Stat. 156. 

Act of May 3, 1802, Ch. 52, Sec. 8; 2 Stat. 193, 194-5. The 
Circuit Court of the District of Columbia held this act unconstitu- 
tional as applied to the justices of the peace who had received their 
commissions in that it altered the compensation to which as judges 
they were constitutionally entitled. United States v. Benjamin 
More. (The opinion in, this case appears as a footnote to 3 Cranch 
(U. S.) 159 ff.) An appeal was taken to the United States Su- 
preme Court but was dismissed for lack of appellate criminal ju- 
risdiction over the Circuit Court for the District of Columbia, the 
origin.al proceeding having been a prosecution of a justice of the 
peace for having collected fees under claim of right conferred by 
his office, which right the statute purported to abolish. United States 
V. Benjamin More, 3 Cranch 159 (U. S. 1805). 

The right to collect fees for their services was restored to the Jus- 
tices of the Peace for the District of Columbia by the Act of Feb- 
ruary 24, 1807, Ch. 18, Sec. 3; 2 Stat. 422. 

“ For a discussion of contemporary reaction to the decision, see 
1 Warren, The Supreme Court in United States History (1932) 243ff. 

It has been frequently observed that the Supreme Court in the 
period under discussion would often, indulge in an exposition of law 
rather than confine itself to a decision of the facts before it. This 
process accelerated the development of a body of Constitutional law 
although to the mind trained in the common law the value of such 
law, resting largely on a priori generalizations, is doubtful. 

It is interesting to n,ote that the inverted order of Marshall’s opin- 
ion was employed in Kendall v. United States ex rel. Stokes, 12 Pet. 
524, 609 (U. S. 1838), where the Court stated that the case pre- 
sented “two general inquiries : 

“1. Does the record present a proper case for a mandamusf and 
if so, then, 

“2. Had the Circuit Court of this district jurisdiction of the case, 
and authority to issue a writ?” 

“ See 3 Beveridge, Life of John Marshall il9Vf) Appendhx C, p. 
610ff ; 1 Warren, The Supreme Court in United States History, 
(1932) 63-69; Plaines, The American Doctrine of Judicial Suprem- 
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acy (1932) Chaps. V-VIH. For the view that the cases of Chan- 
dler V. Secretary of War (1?94) and U. S. v. Todd (1794) may be 
con.sidered as forerunners of Marbury v, Madison, see Haines, op. 
cit., pp. 17S-9. See also Hayburns Case; Farrand, The First Hay- 
burn Case, Amer. Hist. Rev. (1907) XIII; 2 Dallas 410 note; 
Warren, op. cit., vol. I, pp. 70-81. 

“ See sttpra note 8. 

The application, for the writ of habeas corpus was made pur- 
suant to Section 14 of the Act of September 24, 1789, Ch. 20; 1 
Stat. 73, 81-2, providing that “justices of the supreme court, as 
well as judges of the district courts, shall have power to grant 
writs of habeas corpus for the purpose of an inquiry into the cause 
of commitment . . .” 

® Bx parte Merryman, Fed. Cas. No. 9,487 (C. C. D. Md., 1861). 

“ After receiving the opinion of Taney, Lincoln sought the ad- 
vice of his attorney-general who stated that the president, being 
charged with the protection of the public safety, had a discretionary 
power to staspend the writ of habeas corpus during an insurrection 
and that the high court of impeachment alone could question the pro- 
priety of his action. Opinion of the Attorney-General, July S, 1861, 
War of the Rebellion: Official Records of the Union and Confederate 
Armies, Series II, Vol. 2, pp. 20-30. In the controversy over the 
suspension of the writ which followed, the authority of Lincoln was 
also supported by Hoi-ace Binncy in a series of pamphlets (The 
Privilege of the Writ of Habeas Corpus under the Constitution, 
Philadelphia, 1862, 1863, 1865). 

By general proclamation, Lincoln suspended the writ as to all per- 
sons arrested for disloyal practices [September 24, 1862 ; 6 Richard- 
son, Messages and papers of the Presidents (1899) 98-9]. It was not 
until March 3, 1863, that the Congress was able to agree upon a 
statute dealing with the suspension of the writ. It was then pro- 
vided that “during the present rebellion the President of the United 
States, whenever in his judgment, the public safety may require it, 
is authorized to suspend the privilege of the writ of habeas corpus 
in any case throughout the United States or any part thereof . . 

(12 Stat. 755). As indicated by Randall (pp. cit. infra) the use of 
the phrase “is authorized to suspend’’ made it uncertain whether the 
Congress was merely recognizing an already existing power of the 
President or was conferring a new power upon him. 
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Govern.mental records show that Merryman was finally released 
from military confinement and turned over to the civil authorities 
for prosecution, under an indictment for treason, in the United States 
District Court of Baltimore. He there entered a recognizance in the 
sum of $20,000 for his appearance before the Circuit Court for the 
District of Maryland to which the case was transferred. After be- 
ing continued by order of the court no further action was taken in 
the case. JVar of the Rebellion: Official Records of the Union and 
Confederate Annies, Series II, Vol. 2, p, 226 ; Randall, Constitu- 
tional Problems under Lincoln (1926) 162 and n,ote thereto. 

“ Cummings and McFarland relate the occurrence of a similar 
incident in 1818 in connection with the court martial trial of Dr. 
Barton when the order of the Court was again disregarded. Ped- 
eral Justice (1937) 64n,. 

As an illustration of a refusal by the Chief Executive to ac- 
cept the decisions of the Supreme Court as final, it has been fre- 
quently stated that after Marshall rendered the decision in Worces- 
ter V. Georgia, 6 Peters SIS (U. S. 1832), in which it was held that 
the statutes of Georgia, under which certain missionaries had been 
convicted for acts done within the Georgian land of the Cherokee 
nation, could not be applied to acts done within the Indian terri- 
tory, that Jackson said: “John Marshall has made his decision, 
now let him enforce it.” 1 Greeley, The American Conflict (1864) 
106; MacDonald, American Nation Series, Jacksonian Democracy, 
177. 

The more thorough commentators doubt whether Jackson ever 
made such a statement. See 1 Warren, The Supreme Court in 
United States History (1932) 7S9; Haines, The American Doctrine 
of Judicial Supremacy (1932) 331. Even in advance of the decision 
of the case, Jackson was accused by partisan newspapers of having 
refused to enforce any decision which might be rendered against the 
state of Georgia. It is interesting to note in this connection that 
William Wirt as counsel for the Cherokee Indians in the related 
case of The Cherokee Nation v. Georgia, S Peters 1 (U. S. 1831), 
had sought to impress upon the court, in fiis closing argument, that 
the fact that the judgment might not be enforced or that the Presi- 
dent might refuse to perform “his duty” to enforce it should not 
deter the court from rendering a judgment. 

It is possible that the historians who attribute the above-quoted 
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statement to Jackson have confused the matter with either Jack- 
son’s earlier refusal to take any steps to protect the rights of the 
Cherokees in their lands or his statement to the American Board 
of Foreign Missions that he had no authority to intervene in be- 
half of the missionaries prosecuted under the Georgia statute. It 
should be noted, however, that the former refusal was made prior 
to the commen.cement of any litigation and that the Worcester de- 
cision which Jackson is alleged to have stated he would not enforce 
had not yet been rendered when he made the latter. Mr. Warren 
(op. cit., Vol. I, pp. 761-2) advances the belief that as the con- 
troversy over tlie renewal of the Charter of the National Bank was 
contemporaneous with the Cherokee litigation, Jackson’s doctrine, 
contained in his Veto Message upon the bank bill, that the decision 
of one branch of the government as to the constitutionality of a 
Federal statute ought not to control the co-ordinate branches, has 
been confused with what he said or might have said in regard to 
the decision in Worcester v. Georgia. 

“ This view was well-stated by Lincoln after the Supreme Court 
rendered its decision in Bred Scott v. Sandford, 19 Howard 393 (U. 
S. 1856) : “All that I am doing,” Lincoln said, “is refusing to obey 
(that decision) as a political rule. If I were in Congress and a 
vote should come up on a question whether slavery should be pro- 
hibited in, a new territory, in spite of the Bred Scott decision I 
would vote that it should . . [Lincoln and Douglas Debates 
(Sparks Ed.) pp. 29-30]. Later in the debates, he stated that “We 
oppose the Bred Scott decision in a certain way ... We do 
not propose that when Bred Scott has been decided to be a slave by 
the court, we, as a mob, will decide him to be free, . . . but 
wc nevertheless do oppose that decision as a political rule which 
shall be binding on the voter to vote for nobody who thinks it 
wrong, which shall be binding on the members of Congress or the 
President to favor no measure that does not actually concur with 
the principles of that decision . . .” (Id., p. 299.) 

“ The fact that a second act is intended to take the place of one 
which has already been declared unconstitutional will naturally tend 
to prejudice the court against the validity of the secopd act. See 
Hammer v. Dagenhart, TAI U. S; 2S1 (1918) and Bailey v. Drexel 
Pumiturc Co.. 259 U. S. 20 (1922). Compare Hill v. Wallace, 259 
U. S. 44 (1922) and Board of Trade v. Olsen, 262 U. S. 1 (1923). 
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” Act of February 25, 1862, Ch. 3; 12 Stat. 345; Act of July 11, 
iao2, Ch. 142 ; 12 Stat. 532 ; Act of March 3, 1863, Ch. 73 ; 12 Stat. 
709. 

“ The Legal Tender Acts were declared unconstitutional in Hep- 
burn V. Griswold, 8 Wallace 603 (U. S. 1869). After the change 
in tlie court personnel, such legislation was sustained as a war meas- 
ure in the Legal Tender Cases (Kho.v v. Lee; Parker v. Dams'), 
12 Wallace 457 (U. S. 1870) and later as a peace measure in the 
Lc.gat Tender Case (Juillard v. Greenman), 110 U. S. 421 (1884) 
(Act of May 31, 1878, Ch. 146; 20 Stat. 2,7). 

For the effect that these decisions had upon national economic 
history a half century later, see Norman v. B. & O. R. R., 294 U. 
S. 240 (1935) and Holyoke Water Power Co. v. American Writ- 
ing Paper - Co., 300 U. S. 324 (1937) sustaining the abrogation of 
“gold clauses” contained in private contracts. See also Ribble, 
Stale and National Power over Commerce (1937) 110-117, 159-166 
for two instances when a marked change in the interpretation of the 
Commerce Clause has followed a change in the membership of the 
Court. See also Corwin, Standpoint in Constitutional Law, 17 Bos- 
ton L. Rev. (1937) 513. 

Hammer v. Dagenhart, 247 U. S. 251 (1918) ; Act of Septem- 
ber 1, 1916, Ch. 432; 39 Stat. 675. 

Champion v. Casey (1792) ; Brailsford v. Spalding (1792) ; 
Higginson v. Greenwood (1793) ; Van Horne’s Lessee v. Dorrance, 
2 Dal. 304 (1795) ; Anon. Case (1791) ; Anon. Case (1799). See 1 
Warren, The Supreme Court in United States History (1932), 63-69. 

See for example, the opposition of Pennsylvania which state dur- 
ing the short period of the six years from 1803 to 1809, in connection 
with three controversies [(1) Huidekoper's Lessees v. Douglas, 3 
Crunch 1 (U. S. 1805) ; (2) United States v. Nicholls, 4 Yeates 251 
(Pa. 1805) ; Miller v. Nicholls, 4 Wheaton 311 (U. S. 1819) ; (3) The 
Sloop Active; United States v. Judge Peters, S Cranch 115 (U. S. 
1809)] challenged the authority of the Federal courts by legislative 
resolutions denying the jurisdiction of such courts, directing the ig- 
noring of a pending writ of error, and directing the Governor “to 
protect the just rights of the State from any process issued out of 
any Federal court” ; and by the use of the state militia to prevent a 
United States Marshal from enforcing a Federal decree. Sec 1 War- 
ren, T/rr Supreme Court in United States History (1932) 369-88. 
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Pennsylvania had already denied, in 1798, the right of an alien, con- 
ferred by the Act of September 24, 1789, Ch. 20, Sec. 12; 1 Stat. 
7,3, 79, to remove a case in which he was defendant from a state 
court to a Federal court. Respublica v. Cobbett, 3 Dali. 467 ; 2 
Yeates 352 (Pa. 1798) ; Rush v. Cobbett, 2 Yeates 275 (Pa. 1798), 
See also Carey v. Cobbett, 2 Yeates 277 (Pa, 1798) and Reporter’s 
Note at 3 Dali. 467 (Pa.). These decisions were apparently never 
reviewed by the Federal courts. See Gordon v. Longest, 16 Pet. 
79, 104 (U. S. 1842), where the Supreme Court, in condemning a 
state court for its denial of the right to remove, stated that “this is 

the first ii;stance Iniown to us, in which a State Court has refused 

to a party a right to remove his cause to the Circuit Court of the 
United States . . .” 

The opposition of Virginia and Georgia went to the extreme of 
refusing to recognize decisions made by the Supreme Court in pro- 
ceedings begun by writ of error to courts of these states. Virginia 
refused to recognize the decisions thus rendered in Pairfax’s Dev- 
isee V. Phmter’s Lessee, 7 Cranch 602 (U. S. 1813) and Georgia 

the decision of Worcester v. Georgia, 6 Peters SIS (U. S. 1832). 

For a general summary of the opposition of the several states dur- 
ing this period, see Plaines, The American Doctrine of Judicial Su- 
premacy (1932) Ch. XL 

” Such defiance of the Federal writ of error was made by the 
courts of Georgia with the approval of the Legislature and the 
Governor of that State in the cases of Corn Tassel (1830) and of 
John Graves (1834). 

Act of September 24, 1789, Ch. 20; 1 Stat. 73, 8S. 

The Twenty-Fifth Section provided, “That a final judgment or 
decree in any suit, in the highest court of law or equity of a State 
in which a decision in the suit could be had, where is drawn in 
question the validity of a treaty or statute of, or an authority ex- 
ercised under the United States, and the decision is against their 
validity; or where is drawn in question the validity of a statute 
of, or an authority exercised under any State, on, the ground of their 
being repugnant to the constitution, treaties or laws of the United 
States, and the decision is in favour of such their validity, or where 
is drawn in question the construction of any clause of the consti- 
tution,, or of a treaty, or statute of, or commission held under the 
United States, and the decision is against the title, right, privilege 
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or exemption specially set up or claimed by either party, under such 
clause of the said Constitution, treaty, statute or commission, may be 
re-examined and reversed or affirmed in the Supreme Court of the 
United States upon a writ of error, the citation being signed by the 
chief justice, or judge or chancellor of the court rendering or pass- 
ing the judgment or decree complained of, or by a justice of the 
Supreme Court of the United States, in the same manner and under 
the same regulations, and the writ shall have the same effect, as if 
the judgment or decree complained of had been rendered or passed 
in a circuit court, and the proceeding upon the reversal shall also be 
the same, except that the Supreme Court, instead of remanding 
the cause for a final decision as before provided, may at their dis- 
cretion, if the cause shall have been once remanded before, proceed 
to a final decision of the same, and award execution. But no other 
error shall be assigned or regarded as a ground of reversal in any 
such case as aforesaid, than such as appears on the face of the rec- 
ord, and immediately respects the before mentioned questions of va- 
lidity or construction of the said constitution, treaties, statutes, com- 
missions, or authorities in dispute.” 

See Warren, Neiv Light on the History of the Pedaral Judiciary 
Act of 1789, 37 Harv. L. Rev. (1923) S3ff. 

“ 6 Cranch 87 (U. S, 1810). 

" 7 Cranch 603 (U. S. 1813). 

“ 1 Wheat. 304 (U. S. 1816). 

“ Hunter v. Martin, 4 Munford 1 (Va. 1814). 

" 6 Wheat. 264 (U. S. 1821). 

“ Va. Laws, 1821, p. 142, Resolution No. 2, February 19, 1821. 

The Commonwealth of Virginia won the case on the merits as 
the Court decided that the Federal statute was not to be construed 
as authorizing the sale of lottery tickets within Virginia. 

" 4 Beveridge, The Life of John Marshall (1919) 542-3; 1 War- 
ren, The Supreme Court in United States History (1932) 733-4. 

An attempt was then made to procure a recognition of the rights 
of the Cherokees by a bill filed in the Supreme Court for an injunc- 
tion to restrain the enforcement of the laws of Georgia within the 
Cherokee territory. The Governor of Georgia, under instructions 
of the State Legislature, ignored the subpoena which issued and no 
appearance was made by the state in the suit. However, the attempt 
was unsuccessful for the Supreme Court refused to take jurisdiction 
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of the bill because the Cherokee Nation was not a “foreign state” 
within the meaning of the clause of Article III, Section 2 of the Con- 
stitution, which declares that the judicial power of the United States 
shall extend to controversies “between a State, or the citizens thereof, 
and foreign states, citizens or subjects.” The bill was also objec- 
tionable in that it presented a political rather than a judicial ques- 
tion to the extent that it called for the restraining of the Georgia 
legislature. Cherokee Nation v. Ga-., 5 Peters 1 (U. S. 1831). 

" Worcester v. Ga., 6 Peters SIS (U. S. 1832). 

“ 4 Beveridge, The Life of John Marshall (1919) SSI; 1 War- 
ren, The Supreme Court in United States History (1932) 768-9, 
776-7 and note; Haines, The American Doctrine of Judicial Suprem- 
acy (1932) 329-32. 

“ Ga. Laws, 1834, p. 337, Resolution of November IS, 1834; 4 

Beveridge, The Life of John Marshall (1919) SSl-2 note; Warren, 

Legislative and Judicial Attach on the Supreme Court — A History 
of the Twenty-Fifth Section of the Jttdkiary Act (1913) 47 Am. 

L. Rev. 1, 174. See also Bx parte Bmhnell, 9 Ohio St. 77, ISO 

(18S9) and Stunt v. The Steamboat Ohio, 3 Ohio Decisions Re- 
prints 362, 383 (1855). 

In re Booth, 3 Wise. 1 (1854). Cf. Bx parte Booth, 3 Wise. 14S 
(1854); In re Booth, 3 Wise. 157 (1855). See Cummings and Mc- 
Farland, Federal Justice (1937) 179-180. 

“ Ableman v. Booth; United States v. Booth, 18 How. 476, 479 
(U. S. 1855) ; 21 Plow. 506 (U. S. 1858). 

^' Ableman v. Booth, 11 Wise. 498 (1859). 

'' Wise. Gen. Laws, 1859, p. 247, Join,t Resolution No. 4, Mareh 
19, 1859. 

™ During this period immediately prior to the Civil War, the au- 
thority of the Supreme Court had also been defied in California 
[Johnson v. Gordon, 4 Cal. 368 (1854)] and Ohio [Stunt v. The 
Steamboat Ohio, 3 Ohio Decisions Reprints 362 (1855)] by a re- 
fusal of a state court to permit a review by the Supreme Court by 
writ of error. The decision rendered in the exercise of appellate 
jurisdiction over state courts by the Supreme Court in Piqua 
Branch of the State Bank of Ohio v. Knoup, 16 How. 369 (IT. S. 
1853) was n,ot recognized by the Ohio state court until after a three 
years’ delay. See Piqua Bank v. Knoup, 6 Ohio St. 342 (1856). A 
right to ignore the interpretations of the Constitution adopted by the 
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Supreme Court was asserted in Padelford, Pay S’ Ca. v. Savannah, 
14 Ga. 440 (1854) and parte Bushnell, 9 Ohio State 77 (1859) 
although the decisions actually rendered by the state courts were not 
inconsistent therewith. ■ 

The conduct of the California judges in Johnson v. Gordon, supra, 
was condemned by the state legislature and made a misdemeanor and 
cause for impeachment. Stats, of Cal., Act of April 9, 1855, Ch. 73, 
p. SO. 

See Warren, Legislative and Judicial Attach on the Supreme 
Court — A Plistory of the Twenty-Pifth Section of the Judiciary Act 
(1913) 47 Am, L. Rev. 1, 161, -for a full discussion of this oppo- 
sition. 

The most summary survey of this opposition convinces one of 
the correctness of the conclusion stated by Mr. Warren that 
“throughout American history, devotion to State-Rights and oppo- 
sition to the jurisdiction of the Federal Government and the Fed- 
eral Judiciary, whether in the South or in, the North, has been based, 
not so much on dogmatic, political theories or beliefs, as upon the 
particular economic, political or social legislation which the decisions 
of the Court happened to sustain or overthrow. No State and no 
section of the Union has found any difficulty in adopting or oppos- 
ing the State-Rights theory, whenever its interest lay that way.” 
{The Supreme Court in United States History (1932) Vol. I, p. 388.) 

Thus Pennsylvania had condemned the resolutions of Virginia and 
Kentucky which had proclaimed the power of the several states to 
be the final judges of their status under the Federal system, yet 
in 1809, after Pennsylvania had found its sovereign,ty impaired by 
the Federal Judiciary in three separate controversies, it denied the 
function of the Supreme Court as ultimate arbiter of the Consti- 
tution and proposed that such an arbiter should be created by con- 
stitutional amendment. By 1831 these controversies had been evi- 
dently forgotten for the legislature of that state 

“Resolved, . . . that the Constitution of these United States 
having proved itself, by near half a century’s experience, a govern- 
ment beyond all others, capable of promoting national liberty an,d 
the general welfare, it must be preserved ... 

“. . . that the Constitution of the United States authorixes, 
and experience sanctions, the twenty-fifth section of the Act of Con- 
gress, of September, ono thousand seven hundred and eighty-nine. 
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and all others, empowering the federal judiciary to maintain the 
supreme laws . . (Pa. Laws, 1830-31, p. SOS, Resolution of 
April 2, 193].) 

In its turn Virginia, after denying the supremacy of the Supreme 
Court in the Virginia Resolutions of 1798, answered the proposal of 
Pennsylvania to create a body to act as the final interpreter of the 
Constitution with the declaration that “a tribunal is already pro- 
vided by the Constitution of the United States, to wit : the Supreme 
Court, more eminently qualified ... to decide the disputes afore- 
said in an enlightened and impartial manner than any other tribunal 
which could be created.” (Va. Laws, 1810, p. 104, Resolution of 
January 26, 1810.) 

The controversies with Virginia arising from the Fairfax land 
title litigation and Cohens v. Va., 6 Wheat. 264 (U. S. 1821) caused 
an abandonment of this respect for the court an,d was largely re- 
sponsible for Virginia’s acceptance of Calhoun’s doctrine of Nulli- 
fication in a resolution of February 28, 1829: 

, . that the Constitution of the United States, being a Fed- 
erative compact between sovereign states, in construing which no 
common arbiter is known, each state has the right to construe the 
compact for itself ... 

“. . . that the Acts of Congress usually denominated the Tariff 
laws, pas.sed avowedly for the protection of domestic manufactures, 
are not authorized by the plain construction, true intention an,d mean- 
ing of the Constitution . . .” (Virginia Laws, 1828-9, pp, 1S9, 
169.) 

This attitude was in turn abandoned by the time of the adoption, of 
the Nullification Ordinance of South Carolina (1832). In 1823, the 
Supreme Court declared the Kentucky land-claimant laws to be un- 
constitutional. Green v. Biddle, 8 Wheat. 1 (U. S.). These laws 
expressed a strong local policy and the desire to prevent their consti- 
tutionality being considered by the Federal courts had led to frequent 
proposals to limit tlie jurisdiction of those courts so as to exclude 
cases raising that question from the Federal courts. 

Although Kentucky in defiance of the supremacy of the Supreme 
Court now advanced the arguments against the Supreme Court made 
by Virginia in 1819 after the decision of Cohens v. Virginia, Vir- 
ginia endorsed the decision of Green v. Biddle. The Richmond Bn- 
qidrer condemned the Kentucky legislature for enunciating the same 
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doctrines which, through the pen of Roane, it had so strongly advo- 
cated only a few years earlier. This change was n,ot unnoticed by 
Henry Clay who wrote to Francis Brooke of Virginia inquiring 
whether “Virginia (has not) exposed herself to the imputation of 
selfishness by the course of her conduct or that of many of her poli- 
ticians ? When, in the case of Cohens v. Virginia, her authority was 
alon,e concerned, she made the most strenuous efforts against the 
exercise of that power by the Supreme Court. But when the thun- 
ders of that Court were directed against poor Kentucky, in vain did 
she invoke Virginian aid. The Supreme Court, it was imagined, 
would decide on the side of supposed interest of Virginia, It has 
so decided; and, in effect, cripples the sovereign power of the State 
of Kentucky more than any other measure ever affected the inde- 
pendence of any State in the Union; and not a Virginia voice is 
heard against this decision.” (Works of Henry Clay (1897), IV, 
Letter of August 28, 1823.) 

See 1 Warren, The Supreme Court in United Slates History 
(1932) 374-89, 547-63, 637-42, 657-9; Haines, The American Doc- 
trine of Judicial Sttpremacy (1932) 290-3, 297-8; Anderson, Con- 
temporary Opinion of the Virginia and Kentucky Resolutions, 5 
Am. Hist. Rev. (1899) 45, 236-7; McMaster, A History of the 
People of the United States, Vol. 5 (1900) pp. 403-6; Vol. 6 (1906) 
pp. 170-2. 

“ After the Civil War, a feeble attempt was made in 1872 by the 
Missouri Supreme Court to evade the supremacy of Federal review. 
In Magwire v. Tyler, S' Wall. 650 (U. S. 1869), the United States 
Supreme Court reversed a judgment of the Missouri Supreme Court 
and directed that the latter court proceed “in conformity to the 
opinion, of the court.” This the State court refused to do by enter- 
ing a second decree which conformed with its original reversed judg- 
ment. When a second writ of error was taken to the Supreme Court, 
the circumvention of the state court was condemned and avoided by 
the en.try of a final judgment for the proper party. Tyler v. Mag- 
■wirc, 17 Wall. 253 (U. S. 1872). 

The right of removal to a Federal court became establislied with- 
out any serious opposition. Where a proper petition and bond are 
seasonably filed to remove a proper case to the Federal courts, the 
state court no longer has jurisdiction to proceed with the case, even 
though it reaches the conclusion that the case is not removable [Gor- 
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don V. Longest, 16 Pet. 97 (U. S. 1842) ; Insurance Co. v. Dunn, 19 
Wall. 214 (U. S. 1873) ; Railroad Co. v. Koonts, 104 U. S. S (1881) ; 
Steamship Co. v. Tugman, 106 U. S. 118 (1882) ; Marshall v. 
Holmes, 141 U. S. 589 (1891)]. The supremacy of the right to 
remove may then be vindicated either by an injunction issued by 
the Federal court to which the removal is sought to restrain the 
plaintiff in the state action from continuing the litigation in the 
state court or enforcing any judgment there rendered [Madisonville 
Traction Co. v. St. Bernard Mining Co., 196 U. S. 239 (1905) ; 
French v. Hay, 22 Wall. 250 (U. S. 1874) ; Dietsch v. Huidekoper, 
103 U. S. 494 (1880)], or by a judgment by the United States Su- 
preme Court, in the event that the highest state court sustains the 
denial of the right to remove, directing the state court to recognize 
the defendant’s right to remove and to vacate all decrees or judg- 
ments rendered subsequent to the filing of. the petition [Cordon v. 
Longest, supra; Railroad Co. v. Koonts, supra; Marshall v. Holmes, 
supra; Removal Cases, 100 U. S. 457 (1879)]. 

“ It is provided by the First Section of the Fourteenth Amend- 
ment that “All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside. No State shall malce or en- 
force any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any per- 
son of life, liberty, or property without due process of law; nor 
deny to any person within its jurisdiction the equal protection of 
the laws.” 

“ In conformity with the general rule that the Supreme Court 
can not render a decision in litigation which presents no actual 
“case” or “controversy”, the rule has become established that a rul- 
ing" upon the validity of a Federal statute will be avoided where the 
objection thereto is not raised by a party adversely affected by the 
operation of the statute or a decision thereof is not essential to the 
determination, of an actual “case” or “controversy” pending be- 
fore the court. Blair v. United States, 250 U. S. 273 (1919) ; 
Massachusetts v. Mellon, 262 U. S. 447 (1923); Texas v. Interstate 
Commerce Commission, 258 U. S. 158 (1922) ; Old Colony Trust Co\ 
V. Comm’r of Int. Rev., ll’i U. S. 716 (1929) ; Florida v. Mellon, 273 
U. S. 12 (1927) ; New Jersey v. Sargent, 269 U. S. 328 (1926). 
Jurisdiction to render a decision in litigation which does not present 
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an actual case or controversy cannot be con;stitutionally conferred 
upon the Supreme Court. Muskrat v. United States, 219 U. S. 346 
(1911) ; United States v. Evans, 213 U. S. 297 (1909) ; Keller v. Po- 
tomac Electric Pozver Co., 261 U. S. 428 (1923). 

“ Albertsworth, Advisory Functions in the Federal Supreme Coxert, 
23 Geo. L. J. (1935 ) 643, 644; Cummings and McFarland (1937) 
39-40. 

“ U. S. Const., Art. I, Sec. 9, Cl. 4. 

®‘ The Supreme Court held in Springer v. United States, 102 U. 
S. 586 (1880) that the Civil War income tax was not a direct tax. 
In, Pollock V. Farmers Loan & Trust Co., 157 U. S. 429; 158 U. 
S. 601 (1895), the Court held tliat an income tax upon the income 
derived from property was a direct tax. This was tantamount to a 
prohibition against levying an income tax because of the inex- 
pediency of enforcing an income tax apportioned among the states 
on the basis of their respective populations. 

“ 4 Wheat. (U. S.) 316. 

“ 9 Wheat. (U. S.) 1. 

“ Act of February 25, 1791, Ch. 10; 1 Stat. 191, entitled "an act 
to incorporate the subscribers to the Bank of the United States”; 
see also supplementary act of March 2, 1791, Ch. 11; 1 Stat. 196. 

Act of April 10, 1816, Ch. 64; 3 Stat. 266. 

“ Md. Laws, Act of February 11, 1818. 

“ U. S. Const. Art. I, Sec. 8, Cl. 18. 

4 Wheat. (U. S.) at 421. 

” 4 Wheat. (U. S.) at 407-9. 

“With regard to taxation, no matter how reasonable, or how 
universal and undiscriminating, the State’s inability to interfere has 
been regarded as established since M’Culloch v. Maryland, 4 Wheat. 
316. The decision in that case was not put upon any consideration 
of degree but upon the entire absence of power on the part of the 
States to touch, in that way at least, the instrumentalities of the 
United States ; 4 Wheat. 429, 430 . . . and that is the law to- 
day . . .” Johnson v. Maryland, 254 U. S. SI, SS-6 (1920); 
Smith V. Kansas City Title & Trust Co., 255 U. S. 180 (1921) ; .see 
also Des Moines National Bank v. Fairweather, 263 U. S. 103 (1923); 
Compare Clallam County, Washington v. United States and United 
States Spruce Production Corporation, 263 JJ. S. 341 (1923) and 
City of New Brunswick v. United States 276 U. S. 547 (1928) ex- 
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tending immunity from state taxation, to property held by corpo- 
rations as instrumentalities of tlie United States. 

” 9 Wheat. (U. S.) 1. 

” U. S. Const; Art. I, Sec. 8, Cl. 3. 

Act of September 1, 1789, Ch. 11; 1 Stat. S5, as amended by 
the Act of September 29, 1789, Ch. 22; 1 Stat. 94; superseded by 
Act of December 31, 1792, Ch. 1 ; 1 Stat. 287 ; superseded by Act 
of February 18, 1793, ch. 8; 1 Stat. 305. 

" N. y. Laws, p. 333, Ch. 225, Act of April 11, 1808. This act 
extended the franchise granted by several earlier acts. See Ogden 
V. Gibbons, 4 Johns. Ch. 150-1 (N. Y. 1819). 

” Act of February 18, 1793, Ch. 8; 1 Stat. 305. 

™ Ogden v. Gibbons, 4 Johns. Ch. ISO (N. Y. 1819). 

Gibbons V. Ogden, 17 Johns. 488 (N. Y. 1820). 

See 1 Warren, The Supreme Court in United States History 
(1932) 597-621; 4 Beveridge, The Life of John Marshall (1919), 
Chap. VIII; Ribble, State and National Power over Commerce 
(1937) 21-29. 

® It does not appear that the delegates to the Constitutional Con- 
vention had any clear concept or definition of commerce. As they 
were primarily interested in freeing trade from the many restric- 
tions and tariffs which sister states as well as foreign nations im- 
posed, there would seem to be some validity to the statement that 
“it is certain that (the commerce power) grew out of the abuse of 
the power by the importing states in taxing the non-importing, and 
was intended as a negative and preventive provision against injus- 
tice among the states themselves, rather than as a power to be used 
for the positive purposes of the general government . . [James 
Madison to J. C. Cabell, February 13, 1829, 3 Farrand, Records of 
the Pederal Convention (1911) 478]. 

“ 9 Wheat. (U. S.) at 189-90. Professor Ribble makes the interest- 
ing observation that although Marshall had already held while on cir- 
cuit that the power to regulate navigation was included in the power 
to regulate commerce [The Brig Wilsmt v. United States, Fed. Cas. 
No. 17,846 (C. C. D. Va. 1820)] neither court nor counsel made 
use of this decision in Gibbons v. Ogden. Ribble, State and National 
Power over Commerce (1937) 21 note 9. In the former case, Mar- 
shall had stated that “there is not, in the Constitution, one syllable 
on the subject of navigation. And yet, every power that pertains to 
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navigation has been uniformly exercised, and, in the opinion of all, 
been rightfully exercised by the Congress. From the adoption of the 
Constitution, till this time, the universal sense of America has been, 
that the -word ‘commerce’, as used in that instrument, is to be con- 
sidered a generic term, comprehending navigation, or, that a control 
over navigation is necessarily incidental to the power to regulate 
commerce.” 

“ Compare the doctrines of (1) state regulations not intended to 
regulate interstate commeixe but which do so indirectly [Wilson v. 
The Blackbird Creek Marsh Co., 2 Pet. 245 (U. S. 1829)] (2) state 
regulations of local features of interstate commerce which are ad- 
mittedly regulations of such commerce where there is no Federal 
statute [Cooley v. Board of Wardens of the Port of Philadelphia, 
12 How. 299 (U. S. 1851)]; (3) state regulation of national fea- 
tures of interstate commerce enacted under the police power where 
necessary to protect against fraud or contagion [Plumley v. Mass., 
ISS U. S. 461 (1894) ; Hall v. Geiger-Jones Co., 242 U. S. 539 
(1917)]; (4) state regulation of national features of interstate 
commerce in regard to harmless articles of commerce where the 
Congress is silent [Bowman v. Chicago, 125 U. S. 465 (1888); 
Leisy v. Hardin, 135 U. S. 100 (1890)]; (5) state regulation of 
national features of interstate commerce in regard to harmless ar- 
ticles of commerce where Congress has con,sented to the operation 
of the statute (a) where Congress could have made a similar reg- 
ulation [In re Rahrcr, 140 U. S. 545 (1891)] and (b) where Con- 
gress could not have made a similar regulation [Whitfield v. Ohio, 
297 U. S. 431 (1936)]. But see the “justification” made by the 
court in, Kentucky Whip & Collar Co. v. III. Cent. R. R., 299 U. 
S. 334 (1937). Compare with cases cited under (4) and (5) the 
approach of the court in Baldwin v. Seelig, 294 U. S. 511 (1935). 

« 19 How. 393 (U. S. 1857). 

® Act of March 6, 1820, Ch. 22, Sec. 8; 3 Stat. 545, 548. 

® III. Const. 1818, Art. VI, Sec. 1. Illinois was one of the states 
formed from the Northwest Territory. Slavery had been, prohibited 
from such territory by the Northwest ordinance and the First Con- 
gress by Act of August 7, 1789, Ch. 8; 1 Stat. 50, had continued 
this prohibition. See also the Act of April 18, 1818, Ch. 67; 3 
Stat. 428 and the Resolution of December 3, 1818; 3 Stat. 536 re- 
lating to the admission into the Union of the State of Illinois. 
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“ Scott V. Emerson, IS Mo. 576 (1852). 

19 How. (U. S.) at 403. 

® In holding that the stay in, Illinois had not altered the status of 
Bred Scott in any way which would be recognized by Missouri, the 
court followed the decision of Strader v. Graham, 10 How. 82 (U. 
S. 1850), which had held that the status of a slave was to be de- 
termined by the law of the state from which he was taken and to 
which he was returned by his master, regardless of an intervening 
stay in a free state. 

Act of May 30, 1854, Ch. 59; 10 Stat. 277. Section 32 of this 
act (10 Stat. 289) repealed the Missouri Compromise Act and de- 
clared it to be “inoperative and void”. The fact that the Compro- 
mise Act was n,o longer in force when the case of Dred Scott v, 
Sandford was decided by the Supreme Court did not, of course, 
make its decision moot unless the vehemence of the repealer could 
be given a retroactive effect. 

“ See 2 Warren, The Supreme Court in United States History 
(1932) Ch. XXVI. 

“ It is interesting to note in the opinion in the Dred Scott case 
what, interpreted in the light of later developments, may be regarded 
as an, early declaration that due process was a guarantee of substan- 
tive right; “An Act of Congress which deprives a citizen of the 
United States of his liberty or property merely because he came 
himself or brought his property into a particular territory of the 
United States and who had committed no offense against the laws 
could hardly be dignified with the name due process of law . . 

[19 How. at 450 (U. S. 1857)]. Cf. Reichert v. Eelps, 6 Wall. 160 
(U. S. 1868). See Corwin, The Doctrine of Due Process before the- 
Civil War, 24 Harv. D. Rev. (1911) 366, 475ff. 

“ 8 McMaster, A History of the People of the United States 
(1913) 282-3; 2 Warren, The Supreme Court in United States His- 
tory (1932) 301-2 note. 

Mott, Due Process of haw (1926) ; Haines, The Revival of Nat- 
ural Law Concepts (1930) ; Judicial Reviezv of Legislation in the 
United Stales and the Doctrine of Vested Rights and of Implied 
Lmilations env Legislatures (1924) 3 Tex. D. Rev. 1 ; J. A. Grant, 
The Natural Law Backgromid of Due Process, 31 Col. D. Rev. 
(1931) 56; Howe, The Meaning of “Due Process of Laiu" Prior to 
the Adoption of the Fourteenth Amendment, 18 Cal. L. Rev. (1930) 
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583; Pitts, Bvohi-tioH of the Dtie Process Clause in the Constitution, 
5 Kansas City L. Rev. (1936) 36; Corwin, The Supreme Court and 
the Powteenth Amendment, 7 Mich. L,. Rev. (1909) 643; The Doc- 
trine of Due Process of Law before the Civil War (1911), 24 Harv. 
L. Rev. 366, 460; Hough, Due Process of Law — Today (1919),, 32 
Harv. L- Rev. 218, 224; Bird, The Evolution of Due Process of Law 
in the Decisions of the United States Supreme Court (1913), 13 
Col. L. Rev. 37. 

The due process clause of the Fifth Amendment has been made 
the basis (cither alone or in conn,ection with some other provision 
or provisions of the Federal constitution) for declaring invalid 16 
Federal statutes as follows: (1) Denial oE i'rocedueal nuE Eno- 
efiss : (a) Absence of a fudicial hearing, Wong Wing v. U. S., 163 

U. S, 228 (1896) ; Lipke v. Lederer, 259 U. S. 557 (1922) ; (b) In- 
definiteness of liability-imposing statute, U. S. v. L. Cohen Grocery 
Co., 255 U. S. 81 (1921) ; Weeds v. U. S., 255 U. S. 109 (1921) ; 
A. B. Small Co. v. American Sugar Refining Co., 267 U. S. 233 
(1925) ; (c) Unlatvful delegation of legislative poiuer. Carter v. Car- 
ter Coal Co., 298 U. S. 238 (1936) [see also Schechter Poultry 
Corp. V, United States, 295 U. S. 495 (1935) ; Panama Refining Co. 

V. Ryan, 293 U. S. 388 (1935)]; (2) Denial op substan'i'ive due 
PBOCESS: (a) Restriction tipon freedom of contract, Adair v. United 
States, 208 U. S. 161 (1908) ; Adkins v. Children’s Hospital, 261 U. 
S. S25 (1923) ; (b) Impairment of vested property interests, Choate 
V. Trapp, 224 U. S. 665 (1912) ; Lynch v. United States, 292 U. S. 
571 (.1934); Stewart v. Keyes, 295 U. S. 403 (1935); Louisville 
Joint Stock Land Bank v. Radford, 295 U. S. 555 (1935) ; (c) Re- 
troactive taxation, Nichols v. Coolidge, 274 U. S. 531 (1927) ; Un- 
termeyer v. Anderson, 276 V. S. 440 (1928) ; (d) Aribtrary classi- 
fication, Heiner v. Donnan, 285 U. S. 312 (1932) ; Railroad Retire- 
ment Board V. Alton R. Co., 295 U. S. 330 (1935). 

“ The Supreme Court in 1934 said; “The thought seems nev- 
ertheless to have persisted that there is something peculiarly sacro- 
sanct about the price one may charge for what he makes or sells, 
and that, however able to regulate other elements of manufacture or 
trade, with incidental effect upon price, the state is incapable of di- 
rectly controlling the price itself. This view was negatived many 
years ago, . . .” Nebbia v. New York, 291 U. S. 502, 532 (1934). 

” Borden’s Farm Products Co., Inc., v. Baldwin, 293 U. S. 194 
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(1934) ; Borden’s Parm Products Co., Inc. v. Ten By eh, 297 U. S, 
251 (1936); Mayflower Farms, Inc. u. Ten Eyck, 297 U. S. 266 
(1936). In determining whether price fixing is arbitrary it ap- 
pears that the rules employed in utility rate making will not be 
followed. Hegeman Farms Corp. v. Baldwin, 293 U. S. 163 (1934). 
See also Aetna Ins. Co. v. Hyde, 275 U. S. 440 (1928). The del- 
egation of authority to a state administrative agency to fix the 
prices to be charged does not present a Federal question. High- 
land Farms Dairy, Inc. v. Agnew, 300 U. S. 608 (1937). Com- 
pare with the concept that the subjecting of an individual to a regula- 
tion made by a body or person to whom the regulation-making au- 
thority has been improperly delegated is a denial of due process to 
the person regulated as well as a violation of the rule against dele- 
gation. Panama Refining Co. v. Ryan, 293 U. S. 388 (1935) ; see 
also Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). 

” Under the old or legalistic concept of “public interest” the Su- 
preme Court has sustained state price regulation outside of the pub- 
lic utility field in the case of storage elevator charges [Munn v. Illi- 
nois, 94 U. S. 113 (1877) ; Budd v. New York, 143 U. S. 517 (1892) ; 
Brass v. Stoeser, 153 U. S. 391 (1894)]; fire insurance rates [Ger- 
man Alliance Insurance Co. v. Lewis, 233 U. S. 389 (1914)] ; and 
the amount of commission to be paid insurance agents by their 
employers [O’Gorman and Young, Inc. v. Hartford Fire Insur- 
ance Co., 282 U. S. 251 (1931)]. The proprietary control of a 
state over its public roads Justifies the exclusion from such roads 
of private carriers for hire who do not charge the same rates as 
the state commission requires common carriers to charge for sub- 
stantially the same service where the purpose of such regulation is 
to lessen commercial traffic upon and to conserve the public roads. 
Stephenson v. Binford, 287 U. S. 251 (1932). Compare Griffith 
V. Conn., 218 U. S. 563 (1910) sustaining the validity of a state 
statute imposing a maximum limitation upon interest charges as 
being “elementary” that such a regulation was within the police power 
of the state. 

Regulation, of prices has been held invalid where "public interest”, 
as formerly defined, was not present as where the states sought to 
regulate the resale prices of theatre tickets [Tyson & Bro. v. Ban- 
ton, 273 U. S. 418 (1927)] ; fees charged by employment agencies 
[Ribnik V. McBride, 277 U. Si 350 (1928)]; price of gasolene [Wil- 
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Uams V. Slandard Oil Co., 278 U. S. 235 (1929)]; prohibit unfair 
trade practices by resale of dairy products at prices which discrim- 
inate against certain localities [Fairmont Creamery Co. v. Minne- 
sota, 274 U. S. 1 (1927)]; or establish minimum wages [More- 
head V. Neva York ex rel, Tipaldo, 298 U. S. 587 (1936) ; Murphy 
V. Sardell, 269 U. S. 530 (1925) ; Donham v. West-Nelson Co., 273 
U. S, 657 (1927)1; or require the compulsory arbitration of wage 
disputes [Wolff Packing Co. v. Court of Industrial Relations, 262 
U. S. 522 (1923)]. 

The Federal government has been held to be without power to 
prescribe minimum wages for women employed within the District 
of Columbia [Adkins v. Children’s Hospital, 261 U. S. 525 (1923) 
“over-ruled” by West Coast Hotel Co. v. Parrish, 300 U. S. 379 
(1937)1; 01 to provide for the establishment of wages or prices 
through industrial codes in industries not subject to Federal reg- 
ulation [Schechter Poultry Corp. v. U. S-, 295 U. S. 495 (1935); 
Carter v. Carter Coal Co., 298 U. S. 23 (1936)]; while the court 
has sustained Federal regulation of coal prices during war time 
[Highland v. Riissell Car & Snow Plow Co., 279 U. S. 253 (1929)] ; 
and charges for services made by brokers or commission men at 
regional stockyards [Tagg Bros. & Moorhead v. United States, 280 
U. S. 420 (1930)1. 

Although purporting to abide by the older concept of "public in- 
terest”, the Supreme Court had, in several instances prior to the 
decision in Nebbia v. New York, supra, made concessions to reality 
by sustain.ing certain price regulations during the existence of an 
emergency : (a) regulations of rent by state [Marcus Broztni Hold- 
ing Co. V. Feldman, 256 U. S. 170 (1921) ; Levy Leasing Co, v. 
Siegel, 258 U. S. 242 (1922)] and Federal government [Block v. 
Hirsh, 256 U. S. 135 (1921) (applicable to the District of Colum- 
bia) 1 ; (b) regulation of wages of railroad employees as a tempo- 
rary measure to avert a national strike [Wilson v. Nezu, 243 U. 
S. 332 (1917)]. The right to regulate prices when predicated upon 
the existence of an emergency ceases when the emergency ceases. 
Chastleton Corp. v. Rent Commission of District of Columbia, 264 
U. S. 543 (1924). See McAllister, Price Control by Law in the 
United States: A Survey, 4 Law and Contemp. Probs. (1937) 273. 

“ 291 U. S. 502 (1934). 

Nebbia V. New York, 291 U. S. 502 (1934) ; Borden’s Farm 
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Products Co., Inc. v. Baidzmn, 293 U. S. 194 (1934) ; Borden’s Farm 
Products Co., Inc. u. Ten Eyck, 297 U. S. 251 (1936) ; West Coast 
Hotel Co. V. Parrish, 300 U. S. 379 (1937). 

™ A regulation by the states of prices at which commodities are 
to be sold must conform to the requirements of the interstate com- 
merce clause as well as those of due process. Baldwin v. Seclig, 294 

U. S. SlI (1935). The inability of a State to prohibit the local re- 
sale of commodities because of the price at which they were pur- 
chased in a sister State prevents effective local price control in most 
cases. Cf. Henneford v. Silas Mason Co., 300 U. S. 577 (1937). 

9 Wheat. 1 (U. S. 1824). Sec supra page 54 et seq, 

“ Gloucester Ferry Co. v. Pa., 114 U. S. 196 (1885) ; Petisacola 
Tel. Co. V. Western Union Tel. Co., 96 U. S. 1 (1877) ; Public 
UHlities Com. of Rhode Island v. Attleboro Steam S- Electric Co., 
273 U. S. 83 (1927) ; United States v. Simpson, 252 U. S. 465 
(1920) ; United States v. Hill, 248 U. S. 420 (1919) ; Western Un- 
ion Tel. Co. V. Speight, 254 U. S. 17 (1920) ; International Text- 
book Co. V. Pigg, 217 U. S. 91 (1910) ; Kelley v. Rhoads, 188 U. 
S. 1 (1903) ; Gooch v. U. S., 297 U. S. 124 (1936) ; Thornton v. 
United States, 271 U. S. 414 (1926). See also Ribble, State and 
National Power over Commerce (1937) Chaps. VII-IX. 

Dahnke-Walker Milling Co. v, Bondurant, 257 U. S. 282 
(1921) ; Lemke v. Farmers Grain Co., 258 U. S. 50 (1922) ; Shafer 

V. Farmers Grain Co., 268 U. S. 189 (1925) ; Bowman v. Chicago 
R. Co., 125 U. S. 465 (1888) ; Leisy v. Hardin, 135 U. S. lOO 
(1890) ; but compare Phmley v. Mass., 155 U. S. 461 (1894) ; 
Hartford Acc. & Ind. Co. v. Ill,, 298 U. S. 155 (1936). 

Coe V. Errol, 116 U. S. 517 (1886) ; Minnesota v. Blasius, 290 
U. S. 1 (1933); Sonneborn v. Cureton, 262 U. S. 506 (1923); 
Woodruff V. Parham, 8 Wall. 123 (1868) ; Henneford v. Silas Ma- 
son Co., .300 U. S. 577 (1937). 

““ As to the power of Congress to remove the immunity from 
application of the state police power possessed by goods which have 
come into the state through interstate commerce and are still un- 
sold an,d in the unbroken original package, see cases cited subsec- 
tion (5) of note 83 supra. 

See United States v. Simpson, 252 U. S. 465 (1920) ; United 
States V. Hill, 248 U. S. 420 (1919) ; Thornton v. United States, 
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271 U. S. 414 (1926) ; Wilson v. United States, 232 U. S. S63 
(1914) ; Caminetti v. United States, 242 U. S. 470 (1917). 

Paul V. Virginia, 8 Wall. 168 (1869) ; New York Life Insur- 
ance Co. V. Deer Lodge County, 231 U. S. 495 (1913) ; Moore v. 
N. y. Cotton Exchange, 270 U. S. 593, 604 (1926). 

National Labor Relations Board v. Jones & Laughlin Steel 
Corp., 301 U. S. 1 (1937) ; National Labor Relations Board v. 
Pruehauf Trailer Co., 301 U. S. 49 (1937) ; National Labor Rela- 
tions Board v. Priedman-Harry Marks Clothing Co., 301 U. S. 58 
(1937) ; Associated Press v. National Labor Relations Board, 301 

U. S. 103 (1937); Washington, Virginia and Maryland Coach Co. 

V. National Labor Relations Board, 301 U. S. 142 (1937). 

“ Act of July 5, 1935, Ch. 372 ; 49 Stat. 449. 

298 U. S. 238 (1936). See also Champlain Refining Co. v. Cor- 
poration Commission, 286 U. S. 210 (1932) ; Utah Power and Light 
Co. V. Pfost, 286 U. S. 165 (1932). 

™ The proportion of the product which in the normal course of 
business is transported to other States, which appears so important 
in the National Labor Relations Board decisions was not mentioned 
by the majority opinion. Reference was made to it by Cardozo, J., 
in his dissenting opinion, 298 U. S. at 329. 

““ Dahnhe-Walkcr Milling Co. v. Bondurant, 257 U. S. 282 (1921). 
“ Stafford V. Wallace, 258 U. S. 495 (1922) ; Chicago Board of 
Trade v. Olsen, 262 U. S. 1 (1923) ; Tagg Bros. &■ Moorhead v. 
United States, 280 U. S. 420 (1930). See also Board of Trade v. 
Wallace, 67 F. (2d) 402, 407 (C. C. A. 7th, 1933) certiorari de- 
nied 291 U. S. 680 (1934) ; Bartlett Prosier Co. v. Hyde, 65 F. (2d) 
350 (C. C. A. 7th, 1933) certiorari denied 290 U. S. 654 (1933). In 
the absence of such a relation to interstate commerce, a sale is a local 
transaction not subject to Federal regulation. United States v. De- 
Witt, 9 Wall. 41 (U. S. 1870). Where such a relation exists be- 
tween local sales and interstate commerce as to sustain the consti- 
tutionality of Federal regulation the states have no power to reg- 
ulate such sales. Lemke v. Partners’ Grain Co,, 258, U. S. 50 
(1922) ; Shafer v. Partners' Grain Co., 268 U. S. 189 (1925). 

““ Section 10 (a) of the Act empowers the Board “to prevent any 
person from engaging in any imfair labor ptactice (listed in Sec- 
tion 8) affecting commerce.” Commerce is defined by Section 2(6) 
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as “trade, traffic, commerce, transportation, or communication among 
the several states . . “affecting commerce’’ is defined by sec- 

tion 2(7) as anything “burdening or obstructing commerce or the 
free flotv of commerce, or having led or tending to lead to a labor 
dispute burdening or obstructing commerce or the free flow of com- 
merce.” 

In discussing these sections Chief Justice Hughes said; “There 
can be no question that the commerce thus contemplated by the Act 
... is interstate . . . commerce in the constitutional sense. 
. . . (It) does not purport to extend to the relationship between 
all industrial employees and employers. Its terms do n,ot impose col- 
lective bargaining upon all industry regardless of effects upon inter- 
state or foreign commerce. It purports to reach only what may be 
deemed to burden or obstruct that commerce and, thus qualified, it 
must be construed as contemplating the exercise of control within con- 
stitutional bounds . . .” National Labor Relations Board v. Jones 
& Laughlin Steel Corp., 301 U. S- at 31 (1937). 

National Labor Relations Board v. Jones & Laughlin Steel 
Corp., 301 U. S. 1 (1937) ; National Labor Relations Board v. 
Friedman-Harry Marks Clothing Co., 301 U. S. S8 (1937) ; Na- 
tional Labor Relations Board v. Fruehauf Trailer Co., 301 U. S. 
49 (1937). 

National Labor Relations Board v. Jones & Laughlin Steel 
Corp., 301 U. S. 1 (1937). 

“ In the case of the National Labor Relations Board v. Jones 
& Laughlin , Steel Corp., 301 U. S. 1 (1937), the employer was 
the fourth largest producer of steel and pig iron in the United 
States, manufacturing the steel and iron in two plants in Pennsyl- 
vania, obtaining its materials and distributing its products through 
nineteen subsidiaries, owning or controlling mines in Michigan and 
Minnesota, operating ore steamships on the Great Lakes and inter- 
connecting rail and barge lines, working coal and limestone mines 
and quarries and pi'oducing fabricated steel in a New York and Lou- 
isiana plant. The protection of the Act was sought for employees 
in one of the Pennsylvania plants, seventy-five per cent, of whose 
products were exported in the course of business and distributed in 
various states through twenty sales offices and in Canada by a wholly 
owned subsidiary. 

The employer in the case of the JV’offonal Labor Relations Board 
V. Friedman-Harry Marks Clothing Co., 301 U. S. 58 (1937), was a 
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clothing manufacturer whose plant was located at Richmond, Vir- 
ginia. 99.57% of its materials were purchased in other states, while 
82,8% of the finished clothing was sold to customers outside the state 
of production, 75% of the raw materials were purchased in New 
York, where approximately one-fifth of the manufacturer’s .sales of 
completed products were made through the manufacturer’.s New 
York distributors. 

In the case of the National Labor Relations Board v. Pruchauf 
Trailer Co., 301 U. S. 49 (1937), the employer was engaged in the 
manufacture of commercial trailers, trailer parts and accessories in 
the largest trailer plant in the United States. Over one-half of its 
raw materials were brought in from other states, while 80% of its 
products were sold outside of the state of production through the 
agency of thirty-one branch sales offices in twelve different states 
and by a wholly owned subsidiary in Canada. The company also 
furnished to its customers a sales service to determine the cus- 
tomers’ trailer needs. 

“ 301 U. S. 1 (1937). 

301 U. S. at 42 (1937). 

“ The Court has not purported to establish any rule by which 
future cases may be decided. “Whether or not particular action 
does affect commerce in such a close and intimate fashion as 
to be subject to federal control, and hence to lie within the au- 
thority conferred upon the Board, is left by the statute to be de- 
termined as individual cases arise. . . .” National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corp., 301 U. S. at 32 
(1937). Prophesy as to the future is also made difficult by the ef- 
forts of the Court to reconcile its earlier decisions with the instant 
cases. See the discussion of Schechter Poultry Corp. v. United States, 
295 U S. 495 (1935) and Carter v. Carter Coal Co., 298 U. S. 23 
(193(3) in the case of National Labor Relations Board w, Jones &■ 
Laughlin Steel Corp., 301 U. S. at 40-41 (1937) and of the case of 
Adair v. United Stales, 208 U. S. 161 (1908) in National I.abor Rela- 
tions Board v. Jones & Laughlin Steel Corp., 301 U. S. at 45 (1937). 
See also Associated I’ress v. National Labor Relations Board, 301 U. 
S. at 129 (1937). See further Corwin,, Standpoint in Constitutional 
1.MW, 17 Boston L. Rev. (1937) 513, 52911; Mueller, Busincs.ses Sub- 
ject to the National Labor Relations Act, 35 Mich. L. Rev. (1937) 
1286. 

U. S. Const., An. I, Sec. 8, Cl. 7. 

C— 8 
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“ U. S. Const., Art. I, Sec, 8, Cl. 13. 

See United States v. Butler, 297 U. S. 1, 66 (1936) ; Helver- 
ing V. Davis, 57 Sup. Ct. 904, 908 (1937). See also Grant, Com- 
merce, Production, and the Fiscal Powers of Congress, 44 Yale I,. 
J. (1936) 751, 991. 

““ In Aslvwandcr v. Tennessee Valley Authority, 297 U, S. 288 
(1936), the Supreme Court sustained the validity of the sale to a 
private corporation by the Tennessee Valley Authority of the sur- 
plus electrical energy generated at the Wilson Dam. This conclu- 
sion was reached by first considering the maintenance of the hydro- 
electric plants operated in connection with the Wilson Dam as a 
lawful exercise of the war power for “‘the maintenance of said 
properties in operating condition and the assurance of an abundant 
supply of electric energy in the event of war, constitute national 
defense assets.’ ’’ (297 U. S. at 328.) The fact that the dam and 

plants had been originally constructed pursuant to the National De- 
fense Act of January 3, 1917, Ch. 134, Sec. 124, 39 Stat. 215, gave 
some color to this argument although there was no intention to man- 
ufacture war materials in time of peace. The conclusion that the 
operation of the dam was within the constitutional power of Con- 
gress was further supported by the fact that the presence of the dam 
improved navigation on the river on, which it was located although 
the river was still "not adequately improved for commercial naviga- 
tion, and traffic (was) small . . (297 U. S. at 329.) 

The operation of the dam and hydro-electric plants being lawful, 
the ability of Congress to authorize the sale of the surplus electrical 
energy rested upon its power to dispose of property belonging to the 
United States. The Federal government owifing such surplus power, 
it lay “in the discretion of the Congress, acting in the public interest, 
to determine of how much of the property it shall dispose,” nor was 
there any limitation that the electrical energy could be disposed of 
“only to the extent that it (was) a surplus necessarily created in the 
course of making munitions of war or operating the works for nav- 
igation purposes . . .” (297 U. S. at 335, 336.) 

See also Arizona v. California, 283 U. S. 423 (1931) ; United 
States V. Chandler-Dimbar Co., 2Z9 U. S. 53 (1913). An analogy 
may be found in the case of the Federal banks which provide ordi- 
nary banking facilities for private persons in addition to their gov- 
ernmental functions. In Smith v. Kansas City Title & Trust Co>., 
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2SS U. S. 180 (1921) it was held that the validity of a statute cre- 
ating Federal Land Banks and Joint Stock Land Banks was not 
impaired by the slight use the government actually made of such 
institutions. The court refused to consider whether “the attempt 
to create these federal agencies, and to make (them) fiscal agents 
and public depositaries of the Government (was) but a pretext 
. . . (for) it is not the province of the judicial branch . . . 
to question (the) motives (of Congress) . . (2SS U. S, at 
210.) 

The Shipping Board controlled the Fleet Corporation (the stock 
of which was held entirely by the United States with the exception 
of the shares required to be held by tbe Trustees of the Fleet Cor- 
poration) and early in the war delegated to the Corporation the per- 
formance of most of its functions. At the close of the war, the 
Board and the Corporation, in addition to furtherance of the policy 
of promoting a merchant marine, had the task of disposing of the 
vessels acquired by the United States during the World War and 
which were no longer needed. To further the sale of such vessels 
to private purchasers, the Board and the Corporation iii.stead of leav- 
ing the vessels stand idle, operated them as a merchant marine until 
their final disposition in 1929. See Smith and Betters, The United 
States Shipping Board (1931), Service Monographs of the United 
States Government, No. 63, Chap. I. The Shipping Board has been 
abolished by Executive Order No. 6166, June 10, 1933, and its pow- 
ers transferred to the Department of Commerce. 

Cf. Johnson v. Maryland, 2S4 U. S. 51 (1920) (Driver of 
United States Mail truck cannot be required to obtain state driver’s 
license). See also Clallam County v. United States, 263 U. S. 341 
(1923); New Brunswick v. United States, 276 U. S. 547 (1928); 
New York ex rel. Rogers v. Graves, 299 U. S. 401 (1937), 

Compare the problem presented when a state which would oth- 
erwise be exempt from Federal taxation engages in an, enterprise 
generally considered as private in character. It is held that a state 
is liable in such cases for Federal taxes to the same extent as a pri- 
vate person for a “State cannot withdraw sources of revenue from 
the federal taxing power by engaging in businesses which consti- 
tute a departure from usual governmen,tal frmetions and to which, by 
reason of their nature, the federal taxing power would normally ex- 
tend. The fact that the State has power to undertake such enter- 
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prises, and that they are undertaken for what the State conceives to 
be the public benefit, does not establish immunity . . Helver- 

ing V. Powers, 293 U. S. 214, 22S (1934) ; South Carolina v. United 
States, 199 U. S. 437 (190S) ; Ohio v. Helverina, 292 U. S. 360 
(1934). See also Brush v. Commissioner, 300 U. S. 352 (1937). 

Neither the guarantee by the Fourteenth Amendment of due 
process or equal protection of the laws protects a private enterprize 
from the competition of a municipally operated plant or enterprize, 
even though the private enterprize pays taxes in common with other 
taxpayers to support the municipal enterprize [Madera Watcr- 
ivorlts V. Madera, 228 U. S. 4S4 (1913) ; Greene v. P rosier, 2S3 U. 
S. 233 (1920); Jones v. Portland, 245 U. S. 217 (1917) ; Standard 
Oil Co. V. Lincoln, 114 Neb. 243; 207 N. W. 172; 208 N. W. 962 
(1926) affirmed per curiam 275 U. S. 503 (1927) ; see also Denver v. 
New York Trust Co., 229 U. S. 123 (1913)]; pays a tax to sup- 
port the municipal enterprize which is only levied upon other pri- 
vate enterprizes of the same type as the private and municipal en- 
terprize [Puget Sound Power & Light Co. v. Seattle, 291 U. S. 
fil9 (1934)]; or that the rates of the private enterprize are sub- 
ject to state regulation while the rates charged by the municipality 
are exempt from regulation [Springfield Gas & Blectric Co. v. 
Springfield, 257 U. S. 66 (1921); Puget Sound Power & Light Co. 
V. Seattle, supra]. 

Limitations upon the extent to which a municipality may engage 
in an enterprize and compete with privately owned enterprizes are 
of course found in the obligation of contracts clause where the 
private enterprize has been granted a franchise expressly prohib- 
iting the municipality from competing with it as well as in the lim- 
itation, generally implied, that a , municipality can only use its tax 
monies to engage in a “public purpose” activity, though, of course, 
“public purpose” is a varying concept. 

In regard to competition by the Federal government with private 
enterprizes the following statement of the Supreme Court is sig- 
nificant ; “As to the mere sale of surplus energy, nothing need be 
added to what we have said as to the constitutional authority to dis- 
pose. The Government could lease or sell and fix the terms . . 
Ashzvander v. Tennessee Valley Authority, 297 U. S. 288, 388 (1935). 
See also Greenwood County v. Duke Power Co., 81 F. (2d) 986 (C. 
C. A. 4th, 1936) ; Arkansas-Missouri Power Co. v. City of Ken- 
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Uicky, Mo., 78 F. (2d) 911 (C. C. A. 8th, 1935). Compare Hol- 
lis V. Kuts,.2SS U. S. 452 (1921). See also Alberts worth, Coiuli- 
tutional hsuc.^ of the Federal Power Program, 29 111. h. Rev. 
(1935) 833ff; Welch, The Validity of Loans and Grants to Munici- 
palities for Constrnctioji of Power Plants, 25 Geo. L. J. (1937) 
607ff. 



